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Index of Rule Changes

Existing Rule

738 May Sue For Rent

739 Citation

740 Complainant May Have Possession

Proposed Rule

Re-worded but essentially unchanged except
for adding language about contractual late
charges, attorney’s fees, and court costs
being awarded. Contractual late charges are
added because late charges are too closely
linked to rent as a cause of action to justify
requiring a separate action for late charges.
The comment makes it clear that whenever
the rules use the term forcible entry and
detainer they also intend that it include a
forcible detainer.

Gender and style changes only

Option #1 is to repeal the entire section.
The plaintiff may request a possession bond,
at or after, the filing of a forcible. The
tenant may file a counterbond or request a
trial to be held within six days afier the
tenant is served (although as a practical
matter this may be difficult if the tenant
makes the request on the 4™ or 5™ day after
service, because of the court’s schedule).
What if the tenant requests a jury trial,
which would be very difficult to hold within
6 days after service? When a
plaintiff/landlord requests a possession
bond, the tenant will then receive two
citations. The first citation is in response to
the original forcible and will have an
appearance date that will generally be the
trial date. The next citation will be for the
possession bond and will advise the tenant
that he can either post a counterbond or
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request a trial to be held within 6 days, and
if he does neither then he will be evicted,
presumably before the trial referred to in the
first citation. Also if the tenant does not
post a counterbond or request a trial then the
sheriff or constable may evict the tenant,
apparently without a writ of possession from
the justice court and possibly before the
actual trial referred to in the original
citation. If the tenant is evicted by the
sheriff or constable, is the trital moot because
the tenant is now evicted and there is no
apparent appeal from this procedure, and if
it is not moot what is the result if a trial is
held and the tenant wins and is granted a
judgment for possession?

Option # 2 is to modify the rule so that there
is more due process. Service of process
must be by rule 742, not 742a, and the
plaintiff would have to get a writ of
possession from the justice court not just
simply have the sheriff or constable evict the
tenant without any order from the court.

Still unanswered is the effect of the justice
court issuing a writ of possession on a
possession bond where the tenant did not
post a counterbond or request a trial. Is the
actual trial moot, and if not what happens if
at the trial the court finds for the tenant for
possession after having already granted a
writ of possession on the possession bond?
Option # 2 is a better solution but perhaps
the best solution is to simply repeal the rule
entirely.

Deleted specific sections of the Texas
Property Code in favor of a more general
reference.

Change will allow private process servers to
serve citation on evictions, and will require
the citation to be returned to the trial court at
least one day before the trial day so that the
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746 Only Issue
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748 Judgment And Writ

citation is not returned after trial but yet still
on the same day.

Change will allow a 742a service by only
attempting service at the rental premises
instead of all possible addresses. If the
plaintiff lists other addresses then service
must be attempted at all addresses listed in
the complaint before 742a service is
authorized. There is also a new requirement
that return of the citation on a 742a service
be verified.

Addresses discovery in this accelerated trial
schedule by allowing discovery at discretion
of the judge (same language in small claims
rules).

No change except for deleting the five dollar
charge for a jury fee and replacing it with
general language referring to the fee allowed
by law. This is so we do not have to change
the rule whenever the legislature changes the
fee for a jury trial.

Allows trials to be continued for longer
periods at request of all parties or by the
court for good cause shown.

Rule was rewritten for style only and the
reference to the specific section of the
Property Code was deleted in order to refer
to the general chapter.

No changes.

Conforms this rule to Sec. 24.011 of the
Texas Property Code.

This new rule has significant changes which
will require JP’s to have separate written
judgments with findings of fact as to rent
and other aspects of the landlord/tenant
relationship. It also makes clear what may
be awarded in a forcible judgment. These
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changes are necessary to dovetail with the
new supersedeas procedure and for the new
method of paying rent into the registry of the
court as it becomes due during the pendency
of the appeal. Current rules allow the
judgment to simply be recorded in the
docket book without a separate written
document. The new rule also clarifies that a
counterclaim may not be filed in a forcible
entry and detainer.

This new rule has significant changes which .
will set up a dual track appeal. One track
will allow either party to appeal the case
itself, which is found in this rule, and the
other track allows a defendant to suspend the
enforcement of the judgment, which is dealt
with in Rule 750. A tenant will be able to
appeal the judgment, but not suspend the
enforcement of the judgment, by posting an
appeal bond, security or deposit in the
amount of the court costs. A plaintiff may
appeal by filing a notice of appeal but there
1s no requirement to post a bond as the
plaintiff will have already paid the justice
court filing fees. Any party appealing must
also pay the county court filing fee to the
justice court.

The old 749a is repealed and replaced with a
new rule which is called Affidavit of
Indigence. It replaces the old method of an
indigent appealing if they cannot afford the
bond, with a modernized method more in
keeping with the TRAP rules. It closely
follows TRAP rule 20.1 as to the
information the party claiming indigency
must provide. The procedure for handling
affidavit of indigency motions in both
Justice and county court is the same although
1t is re-written to make it easier to follow.
There 1s a provision for either the justice
court or county court to extend the hearing
for a maximum of 5 additional days.
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749c Appeal Perfected

750 Suspension of Enforcement of
Judgment Pending Appeal in Forcible
Entry and Detainer Cases

The old rule 749b is repealed with there now
being no distinction between an appeal
based on a rent versus non-rent breach. Part
of old rule 749b is moved to rule 750 and
part to rule 754. The new rule 749b is now
called Appeal Perfected. All indigent
appeals would be governed by rule 749a.
749b will cover perfecting appeals and
define exactly what the appellant must do to
perfect an appeal and exactly what the court
must do when an appeal is perfected. The
new rule also makes clear that appealing the
case will not suspend the enforcement of the
judgment. The comment to the rule further
explains that not suspending the
enforcement of the judgment will cause the
appeal on the issue of possession to be moot
and subject the appeal to dismissal at county
court.

The old rule 749c is now incorporated in
rule 749b. The new rule 749c¢ is now called
Form Of Appeal Bond. This appeal bond
form was formerly found in the old rule 750,
which has been modified to fit the new rules.

The old rule 750 is now contained in new
rule 749¢c. The new rule 750 is now called
Suspension of Enforcement of Judgment
Pending Appeal in Forcible Entry and
Detatner Cases. This will set up the second
track of an appeal, which is to post a
supersedeas to stop the enforcement of the
judgment. This is similar to TRAP rule
24.1. Sub-section (g) talks about paying rent
into the registry of the county court during
the pendency of the appeal. It specifies what
to do if rent is not paid when due and the
action that may be taken by the county court
if there is default.
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4 Computation of Time

The old rule 751 1s now contained in new
rule 749b, 753, and 754. The new rule is
called Form of Supersedeas Bond. It sets
forth a form for the supersedeas bond.

Changes include a mention that the trial on
appeal in county court is de novo and the
deletion of the last sentence talking about
recovering from the sureties on the bond.
The liability of sureties is now in rule 754.

The new rule 753 is from the old rule 751.

This is from the old rule 753 except that the
reference to trial is now in rule 754 and the
eight day limit is now ten days for filing a
written answer.

Now called Trial of the Case in County
Court. This rule will address the trial of the
case on appeal in county court. The rule
deals with requesting jury trials, discovery,
the sufficiency of sureties on appeal and
supersedeas bonds, and setting the case for
trial.

Addresses the conflict between Sec 24.007
Texas Property Code and this rule by
changing the language for who can suspend
the enforcement of a judgment in an appeal
from county court from one who uses the
premises as the principal residence to one
who uses the premises as a residence. It also
adds language from Texas Property Code
Section 24.007 reflecting that a judgment of
a county court may not be stayed on appeal
unless a supersedeas bond is posted within
ten days after the judgment is signed.

Rule 4 defines how to calculate five day
periods with respect to counting weekends
and holidays. The renumbering of some of
these rules necessitates this change.
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190 Discovery Limitations

216 Request & Fee for Jury Trial

245 Assignment of Cases for Trial

Proposed Rule 749, subsection (d) requires a
party appealing a forcible judgment to pay to
the justice court the filing fee required by the
county court and the same is a condition to
perfect the de novo appeal. Rule 749b.

Proposed amendments to Rule 743
acknowledge that generally discovery 1s not
appropriate in a forcible entry and detainer
action, but provides the justice with
discretion to allow reasonable discovery
when appropriate. Thus, the prescribed
discovery limits set forth in Rule 190 should
not apply to forcible actions.

Rule 744 governs request and fee for jury
trials in forcible entry and detainer actions in
justice court , and Rule 754 governs request
and jury fees for jury trials in forcible
appeals in county courts. Thus, forcible
entry and detainer actions should be
exempted from the application of Rule 216.

Forcible entry and detainer actions are
subject to an accelerated time frame for trial
as mandated by the legislature. Thus, Rule
245 should not apply to forcible entry and
detainer actions.
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