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To the Honorable Court,

Jane’s Due Process, Inc. (“JDP”) submits the following comments to the
proposed changes to the Texas Parental Notification Rules. See Misc. Docket No.
00-9171. First, we will explain what JDP is and its interest in Chapter 33
proceedings. Second, we will detail our comments on the proposed changes,
including JDP’s opposition to amicus briefs in Chapter 33 proceedings.

Jane’s Due Process, Inc. JDP formed by the confluence of two dynamics
that arose last summer. First, volunteers in the Dallas area, faced with certain local
practices, found it difficult to find attorneys well-versed in the law and certain local
problems to represent minors seeking a judicial bypass to parental notification
(“Janes™). In addition, local health-care providers became overwhelmed with the
local courts’ demands. To address thesc problems, the volunteers decided to hold
seminars to train more attoneys and to work with health-care providers to develop

- procedures to better counsel Janes through the Chapter 33 proceedings. Second, an
informal group of attorneys around the state began consulting with each other when
confronted with difficult problems and issues that arose in representing Janes in
Chapter 33 proceedings.

After searching for an existing non-profit to serve as a legal referral service,
and finding none willing, the volunteers began to organize JDP. First, the volunteers
held five seminars in four cities around the state, training more than 100 lawyers.
Second, on January 22, 2001, JDP launched a website, www.janesdueprocess.org,
and a toll-free hotline to assist Janes seeking counsel and volunteer lawyers seeking
assistance. As a non-profit corporation, JDP was formally organized last month,
holding its first board meeting on January 29. The board includes lawyers who have
personally represented Janes in about 15 cases and consulted in dozens of others.
The board has recently added a professor of OB/GYN from UT-Southwestern
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Medical Center at Dallas to its membership. While JDP can direct Janes and their lawyers to
sources of advice, JDP does not have the funding for a staff attorney, and operates wholly from
volunteer lawyers for any legal needs. The enclosed information sheet describes in more detail
JDP’s mission and goals. In sum, JDP strives to ensure that every Texas minor seeking a
Judicial bypass arrives at the courthouse ably represented by counsel. See Hon. Ann Crawford
McClure, Richard Orsinger, & Robert Pemberton, 4 Guide to Proceedings Under the Texas
Farental Notification Statute and Rules, 41 S. TEX. L. REv. 755, 815, 820 (2000) (assuming
others will assist minors and noting that constitutional county judges expressed concern that
some counties do not have qualified attorneys ad litem available) (hereinafter McClure, Orsinger

& Pemberton).

The comments JDP submits today are intended to provide the Court with practical input
into the rules proposals to avoid unforeseen problems in Chapter 33 proceedings and offer
solutions to some existing problems with the proceedings. In making these comments, we have
kept certain principles in mind:

* The Rules must enable the Janes to keep their identity anonymous. Information about
Jane, particularly her true identity, should only be disclosed as needed. The more people who
know the more details about Jane, the greater the risk of breaching confidentiality and
compromising anonymity.

 The Rules should not make Chapter 33 proceedings so cumbersome that maintaining
confidentiality from the parents becomes impossible and renders the proceedings moot. The
logistical difficulty of these cases in practice cannot be underestimated. Because the purpose of
the bypass procedure is to determine whether Jane meets the statutory standards and thus will not
have to notify her parents, Jane must be contacted by her attorney to arrange counseling sessions,
meetings with the guardian ad litem and the court hearing itself, and attend those meetings and
the court hearing, all without informing the parents — or the entire proceeding becomes moot.

* Similarly, Chapter 33 proceedings must be timely. First, abortion is safer and for some
less emotionally difficult the earlier in the pregnancy it takes place. See Jane Doe I(II), 19
S.W.3d 346, 354 (Tex. 2000). Second, because abortions are not widely available in Texas, a
short delay in a hearing or subsequent appeal may delay the procedure an additional week or
more.! See Bellotti v. Baird, 443 U.S. 622, 644 (1979) (bypass procedures must be completed
with “anonymity and sufficient expedition to provide an effective opportunity for an abortion to
be obtained”); Doe 1(1I), 19 S.W.3d at 355 (noting that additional delay may raise constitutional
questions).
¢ Chapter 33 proceedings are unique, to say the least. They are not adversarial, and are
by their nature *“one-sided.” See Doe I(I]), 19 S.W.3d at 351 (noting that the minor is the only
party to the proceeding). Procedures governing them should be designed to streamline the
process while providing the courts with the maximum amount of information possible about the
minor, her family situation, and her maturity.

! Abortions are only available in 16 of the 256 counties in Texas. In some of those counties, the procedure is only
available one day a week. This lack of availability complicates any woman's ability to have an abortion, and
particularly complicates the ability of a minor who cannot involve her parents or guardian or who lives in one of the
240 counties without a legal abortion provider.
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ANONYMITY AND CONFIDENTIALITY

Rule 1.4. Confidentiality of Proceedings Required; Exceptions. (amendment) JDP applauds
the language added to subsection (b) to clarify that documents conceming the case, as well as
orders and rulings, may be disclosed to the minor and her attorney. In representing Janes, we
have encountered situations where a well-meaning clerk or court reporter hesitates or even
refuses to give Jane’s attorney certain documents, particularly the reporter’s record, in an honest
effort to preserve confidentiality. Where ever possible, the rules should be revised to make it
clear that attorneys representing Janes can and should have ready access to the court’s record.

Rule 1, cmt. 3. Access to documents in the proceeding. (amendment) While Jane's attorney
must have access to all court documents in order to effectively represent his or her client, JDP is
concerned with the implications of increasing general access to documents in the proceeding as it
unnecessarily compromises Jane’s anonymity. In addition, the existing Rules expand access to
the minor’s identity well beyond the scope of the statute without any apparent justification. As a
general principle, JDP questions why any court official should have access to Form 2B, the
Verification Page, other than the clerk who receives it, files it under seal, and provides the
attorney with a certified copy. JDP’s reasoning in reaching this conclusion is explained below,
along with the statutory support for JDP’s position.

What the statute allows. First, the statute requires that the court proceedings be
conducted in a way that preserves the Jane’s anonymity and that Jane may file her application
under a pseudonym. TEeX. FAM. CoDE § 33.003(k). Second, the statute only requires the clerk to
deliver the “application” to the judge who will hear it, which the statute defines as a statement

_made under oath that the minor is pregnant, unmarried, under 18, and not emancipated, and
wishes to have an abortion without notifying a parent or guardian. TEX. FAM. CODE § 33.003
(c), (d). In other words, the application, as the Legislature described it, is contained in Form 2A,
the Cover Page. The statute also provides that only the order, not other case documents, may be
released to the guardian ad litern and other parties aside from the minor and her attorney. TEX.

FAM. CODE § 33.003(J).

The existing Rules expand the scope of information access. The exiting Parental
Notification Rules allow access to an “‘order, ruling, opinion, or clerk’s certificate” to persons
aside from the minor and her attomey. Rule 1.4(b). Thus, persons aside from the minor and her
attorney would not have access to the Verification Page under this Rule. However, Rule 2.1(c)
defines “application form” to include both Form 2A, the Cover Page, and Form 2B, the
Verification Page, which reveals Jane’s true identity either directly or by inference from other
identifying information potentially contained therein. Rule 2.2(c) requires the clerk to deliver
bother the Cover Page and the Verification Page to the court that will hear the matter. Moreover,
comment 3 specifically re-iterates judges’ access to the Verification Page. Thus, the existing
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Rules give access to the minor’s identity to the judge, access which the statute — which
demands anonymity — does not authorize. See TEX. FAM. CODE § 33.003(k).

The proposed changes unnecessarily expand access to Jane’s identity, violating the
statute’s requirement that her anonymity be protected. The proposed changes to comment 3
expand access to court documents to all documents to more individuals involved in the
proceedings. The proposal would include access to documents, specifically the Verification
Page and potentially the reporter’s record, that reveal Jane's true identity. The proposed
language would expand access to the documents to all judges conceivably involved in a
proceeding and to the guardian ad litem. This expansion — well beyond the bounds of the
statute, if not contrary to its anonymity requirement — unnecessarily compromises anonymity.
JDP believes that the better course of action is to segregate and seal the Verification Page as
soon as possible, in keeping with the statute and other provisions of the existing Rules. See Rule
2.2(c) (requiring the clerk to file the Verification Page under seal in a secure place with limited

access).

The proposed change would make some improvements. As mentioned above, some
court staff in a well-meaning effort to preserve Jane’s anonymity have refused to give Jane’s
attorney access to the record. The proposed change would specify that the minor’s attorney have
access to the case file, a needed clarification to the rules. However, the purpose of the qualifying
clause, “to the extent necessary to perform their respective duties” is unclear. Jane’s access via
ber attorney to the case file should be total and complete.

The Court should exercise special caution in identifying Jane to the guardian ad
litem. In addition, as mentioned above, it is unclear why the guardian ad litem should have
complete access to the case file. While some access might be appropriate, the rules should
specify in what circumstances a guardian ad litem should have access to which portions of the
case file.* In representing Janes, we have encountered court-appointed guardian ad litems who
seem to be motivated by ideological opposition to abortion itself, rather than zealously
representing the best interest of Jane Doe.” In these cases, knowledge of Jane’s identity can be
devastating and potentially render the proceeding moot. Guardians ad litemn should be treated
differently than Jane’s attorney in this regard because the attorney must know Jane’s identity in

? In practice, we have experienced a wide variety of procedures. Some judges refuse to look at the Verification Page
and instruct the clerk’s office to keep it segregated from the Cover Page. Others review it and even require Jane to
read her full name into the record, which directly violates Rule 1.3(b).

* While we understand that the distribution of the Verification Page among judges was intended for recusal and
disqualifications purposes, since the statute specifically allows the filing of an application under 2 pseudonym, we
belicve the Legislature intended that Jane’s true identity need not be viewed by the judge. See TEx. FAM. CODE §

33.003(k); McClure, Orsinger & Pemberton, at 796.

“ These specifics would naturally change depending on this Court’s ultimate decision on the proposed Rule 1.10
(amicus briefs).

¥ See McClure, Orsinger & Pemberton, at 832-33 (noting that Chapter 33 appears to foreclose a guardian ad litem
acting for the fetus or the parents’ interests).
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order to represent her. Rule 1.3(c) requires that all contact with Jane be through her attorney
once she obtains one. Thus, Jane’s attorney cannot fulfill his or her duties without knowing
Jane’s identity and how to safely contact her, but the guardian can perform his or her respective
duties, without having access to the entire case file, particularly the Verification Page. See Rule
2, cmt. 4 (describing the duties of guardian ad litems).

A comment on the importance of assuring confidentiality to Janes. In general, the
Janes we have represented take confidentiality very seriously. If they did not have heartfelt
beliefs that they cannot involve their parents, they would not be taking on the added burden of
meeting with a lawyer and going to court — all to discuss the most personal events in their lives.
In particular, the Janes who live in abusive households are particularly fearful of exposure — not
Jjust of the Jane to the abuser, but of the abuse to outsiders. Even when abused Janes recognize
that the treatment they experience is abuse — rather than normal family dynamics — and fear it,
they are often much more fearful of alienation from their parent or guardian. Those of us who
have worked with battered women recognize this seemingly contradictory behavior. As counsel
to Janes we must guarantee them anonymity, as the law provides, in order to assist them with
their Chapter 33 proceeding, and we simultaneously steer them to the counseling and other help
they need. The Rules should further ensure anonymity to give all Janes the protection the statute

demands.

APPELLATE PROCEEDINGS

A note on Chapter 33 appeals. As the Rules stand, the timing of Chapter 33 appeals is difficult
at best. An appeal begins with the filing of the Form 3A, the Notice of Appeal, which starts the
intermediate appellate clock running. TEX. FAM. CODE § 33.004(b); Rule 3.3(c). In our.
experience, in most cases, the court reporter will not begin preparing the reporter’s record until
the Notice of Appeal is filed, and in many cases, the court reporter will not provide the record
directly to Jane’s attorney. Thus, Jane’s attorney is put in the position of filing an appeal before
the record is created, much less reviewed for its likely merits on appeal — a situation no
appellate lawyer would ever choose to be in. While the reporter must prepare the record
“instanter” after filing of the notice of appeal, Rule 2.4(d), the time it takes for “instanter” comes
out of the attomney’s brief preparation® and court of appeals’ deliberation time. In addition and a
fairly common problem in practice, there is no clear requirement that the reporter give the record
to Jane’s attorney. Rather, Jane’s attomney, in most cases, must wait at the court of appeals to
check out the record — while all along, the court may rule at any time. The scenario the existing
rules has created makes meaningful appeal of a Chapter 33 hearing nearly impossible, and
requires Jane’s attorney to file a Form 3B postponement in every appeal. Standard procedures

¢ We understand that the rules drafters presumed that the Legislature did not intend the courts of appeals to decide
cases after briefing. McClure, Orsinger & Pemberton, at 862. However, as attorneys we cannot presume that we
would adequatcly and cthically represent our clients by allowing such a “default” appeal, particularly when the
appellate court may be considering ex parte amicus briefs. While postponement may be available, a better course of
action is suggested below.
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should not practically require routine postponements. As noted above, changes to Rule 1.4 will
improve this situation. However, there is much room for more improvements.

Although the proposed changes before the Court today do not directly address the timing
of appeals, JDP suggests a workable appellate procedure below, given the proposed changes and
the recurring problem of access to the record on appeal:

1. Upon request, the court reporter should be required to supply the record instanter,
and not more than 24 hours after the hearing, directly to Jane’s attorney.

2. Jane’s attorney can then review the record, discuss chances on appeal with the
client, decide whether to proceed, and prepare a brief, pacing the events in accordance with the
stage of Jane’s pregnancy and any other relevant considerations such as Jane’s family
circumstances and the practical availability of abortion in her area.

3. Jane’s attorney contacts the court reporter shortly before filing the Notice of
Appeal to give the reporter time to file the reporter’s record in the court of appeals instanter upon
the filing of the Notice of Appeal.

4. Jane’s attorney simultaneously files the Notice of Appeal (which will trigger the
filing of the record in the court of appeals) and the brief.

Amicus Briefs

Rule 1.10(b). Public or General Briefs. (new) After much consideration, JDP absolutely
opposes this proposed rule. While general briefing on Chapter 33 could theorcetically assist the
courts, the unique nature of Chapter 33 proceedings makes their consideration patently unfair to
Janes and their attorneys. Chapter 33 appeals, as a matter of biology, must take place quickly.

Jane’s attorney cannot practically obtain and read several amicus briefs, determine how their
arguments might apply to the specxﬁc case, and respond to those arguments eﬁ'ec’nvely, if at all.”
Acceptance of public or general amicus briefs would place Jane’s attorney in the unpalatable
position of choosing to ignore their arguments at Jane’s peril — malpractice in any other context
— or request a postponement — further delaying Jane’s already delayed access to health care —
in order to begm to respond to the briefing. Moreover, the briefs, in practlce, would be
tantamount to an improper and substantial ex parte contact with an appellate court.® The lack of
an opportunity to respond to substantial briefing presented in an appeal implicates some serious
due process concerns. See University of Texas Med. Sch. v. Than, 901 S.W.2d 926, 930 (Tex.

7 Some have suggested that posting the general amicus briefs on the Internet will solve some of these issues.
McClure, Orsinger & Pemberton, at 806-07. But, as we explain, the problem is not just access to the briefs, but also
time to effectively respond.

* The Court is aware of the problems presented by general amicus briefs in the unique context of Chapter 33
proceedings. See Order on Jane Doe 5, No. 00-0636, 43 Tex. Sup. Ct. J. 952, 953 (June 29, 2000).
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1995) (“Due process at a minimum requires notice and an opportunity to be heard at a
meaningful time and in a meaningful manner.™).

Moreover, a brief discussing Chapter 33 in general, rather than addressing the merits of
the case at hand or addressing a specific issue the court seeks guidance on, is inappropriate.
Such concerns about the merits of a law itself are properly addressed to the Texas Legislature,
not the courts. See Doe I(II), 19 S'W.3d at 350 (“In our system of government, it is the
Legislature’s job to fashion policy.”). Even if groups supporting Jane’s due process and privacy
rights were to “counter” the currently-filed amicus briefs by filing their own “general” briefs, the
problem of absorbing hundreds of pages of briefing and applying any relevant arguments to the
facts of a given case remain. In short, the consideration of public or general amicus briefs would
unnecessarily increase the politicization of an already overly politicized proceeding.

As drafted, proposed Rule 1.10(b) would not even provide for scrvice of general amicus
bricfs on Jane’s attorney. Instead the rule requires the clerk of the appellate court to “notify the
parties to the appeal of the existence of any [general amicus] brief” and “make the brief available
for inspection and copying.” This procedure underestimates the burdens on Jane and her
attorney in this expedited process. To require more of a Chapter 33 appellate petitioner by
requiring counsel to “self-serve” amicus briefs, than any other appellant, who can expect service
of amicus briefs, unnecessarily increases the burdens on Janes. Cf Rule 1.10(b) (proposed), with
TEx. R. App. P. 11(d).

In sum, while there might be circumstances where general or public amicus briefs are
warranted, such as a constitutional challenge, allowing them to be considered in every Chapter
33 appeal as a matter of course, no matter what issues the appeal raises or how much
consideration of amicus briefs will delay the proceedings, unduly burdens Jane’s representation
and Jane’s timely access to health care. See Bellotti, 443 U.S. at 644,

Rule 1.10(a). Confidential, Case-Specific Briefs. (new) Because JDP has several concerns
with the intended purpose behind this proposed rule and problems it will create, we are opposed
to it, particularly as drafted.

The value of confidential, case-specific briefs does not outweigh the additional
burdens they would impose on Janes. For the same reasons mentioned in our comments to
proposed Rule 1.10(b), review of additional briefing on these fast-tracked appeals is an
additional burden to an already burdensome process. We presume this rule is largely intended
for the benefit of the guardian ad litem. See McClure, Orsinger & Pemberton, at 807. However,
the guardian ad litem is properly a witness to the proceedings, not a party or an interest group. In
addition, the guardian has an opportunity in the hearing to state his or her conclusions after
interviewing Jane on the record. Given that built-in role and opportunity, a guardian’s “amicus”
brief would not bring the appellate courts any additional assistance, no matter what position the
guardian ad litem advocates. Likewise, it is unclear what additional benefit the amicus of a
witness would bring the courts as any insight that witness might have into the case should
already appear in the record. Indeed, since the guardian ad litem is a witness — and not an
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adversarial legal advocate — additional arguments on appeal would likely improperly bring in
facts not in the record below. Moreover, as written, the rule appears to allow the judge, a court
reporter, or an interpreter to file amicus briefs. Again, the benefit of such additional briefing
from the lower court and its staff is unclear.

As drafted, the rule provides no timing procedure for the briefing. As drafted, Rule
1.10(a) could create more problems than it intends to address as it provides no briefing schedule,
no procedures for obtaining the record in a timely fashion, and no requirements effective service,
keeping in mind the expedited and unique nature of Chapter 33 proceedings. Should the Court
find it necessary to allow amicus briefs, the rules should specify an effective procedure for
getting the record to those who intend to file a brief, a workable and efficient briefing schedule,
and a required procedure for efficient service.

Rule 1, cmt. 9. (new) While this proposed new comment recognizes that Chapter 33
proceedings have a unique expedited and confidential nature, as explained above, the text of the

rule itself is problematic.

Rule 3.3(b) Proceedings in the Court of Appeals. (amendment) The proposed change deletes
the sentence: “If the court of appeals reverses the trial court order, it must also state in its
judgment that the application is granted.” We believe this omission will confuse rather than
clarify, thus JDP opposes it. The change would allow courts of appeals to do other than grant the
application when reversing the trial court’s denial, that is, to remand cases. See Jane Doe 1(I),
19 S.W.3d 249, 257 n.3 (Tex. 2000). A remand by a court of appeals would only delay a final
disposition on the matter.’ Morcover, the proposed change does not explain how a remand
would affect the statutory time limits. This omission will create great confusion in practice, and
risks dragging out Chapter 33 proceedings way beyond any time the Legislature intended. We
understand that the Rules Advisory Committee previously voted not to delete this requirement.
See McClure, Orsinger, & Pemberton, at 863 n.648. This Court’s intent in now deleting this
provision is unclear, especially after the Court’s observation in Jane Doe I(I) and the Rules

Advisory Committee’s past actions.

MISCELLANEOUS COMMENTS

Form 2H - Order Appointing Interpreter and Oath for Interpreter. (new) This is a
welcome and needed addition to the parental notification forms. Even though we have
experienced a surprisingly low number of parental notification cases in general, there have been
a surprisingly high number of Janes who do not speak English, mainly immigrants from Latin

® In our experience, a Jane who is determined enough to appeal in the first place will be determined enough to
exhaust all appeals. Moreover, remand to a trial court that has already denied the bypass is highly unlikely to result
in a grant and thus final disposition of the bypass.
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America or Africa. The added language barrier can make already challenging proceedings
overwhelming to the Janes. A mechanism to assure a confidential interpreter is great

improvement to the forms.

We hope our comments have been helpful to the Court and shed some light on how the
parental notification bypass proceedings are working in practice. We apologize for the lateness
of our input, but, as mentioned, JDP only formally organized over the last several weeks. We
realize that some comments implicate changes to rules and forms not subject to the current
proposed changes, however, we feel we should still share our experiences with the Court and
point out implications the proposed changes have to other rules and forms. JDP does believe that
there are other problems with the rules and forms unrelated to our comments to the Court today,
and hope that an opportunity will arise to address them.

Please contact us if you have any requests or questions. I can be reached directly at (214)
969-2734. Any of the Board members can be reached through our Executive Director, Diana
Philip, at the phone numbers and email address above. Thank you for your time and attention to

this difficult subject.

Sincerfly,

i
an Hays
President of the Board
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The Law: Effective January 1, 2000, a Texas law requires that when a minor chooses to obtain an

abortion, her physician shall notify a parent or legal guardian 48 hours before the procedure. For
some teenagers, parental involvement regarding such a decision is not a safe option. Understanding

this, Texas legislators incorporated into the law the right for a minor to apply for a judicial bypass

waiver of notification.

The Problem: Advocates in the medical and legal communities have become concerned that the
health of Texas minors are at stake because of the restrictions and burdens of this law. Teenagers
often do not know how to present their requests successfully in court nor how to locate attorneys
trained to provide effective counsel in this particular issue. In some areas of Texas, local politics
takes a role in denying minors fair and equal access to the court system. Minors are expected to
succeed in legal proceedings that even most adults, without any assistance, would fail.

The Solution: To create a statewide response system to address the legal needs of minors who seek
abortion services in accordance to the Texas parental notification laws.

The Mission: To ensure that each minor in the State of Texas who seeks a judicial bypass waiver
has fair and equal access to the court system.

Jane’s DUE PROCESS, Inc. (JDP) is a non-profit organization that serves as an information and

advocacy center by:

. providing information about the “real life” mechanics of the judicial bypass process to minors
through JDP’s toll-free number and Internet website.

e Iecruiting, training and supporting attorneys statewide to represent minors through JDP’s
attorney referral service.

o  Offering assistance to guardian ad litems and judges who are interested in learning more about
fair access and due process issues affecting minors seeking judicial bypass waivers.

» Collecting information through its communications with minors, health-care providers and
volunteer attorneys about the realities of the parental notification law to assist in refining the
laws and local practices governing parental notfication.

o €ducating and networking with crisis intervention organizations statewide serving teens to
ensure that judidial bypass is 2 known option for Texas minors.

» Supporting licensed health care clinics by providing information on how clinic staff can best
help ensure that minors are well informed about all their options regarding an unintended
pregnancy.

e  Striving to identify and address other factors thar may prevent Texas minors’ nght to access the
judicial bypass option. .
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AMERICAN CIVIL LIBERTIES UNION FOUNDATION

National Headquarters 125 Broad Street, New York, NY 10004-2400 Tel (212) 549-2633 Fax {212) 549-2652

March 2, 2001

Supreme Court of Texas
201 West 14th Street
Austin, Texas 78701

Re: Proposed Changes to Texas Parental Notification Rules

To the Honorable Court:

The Reproductive Freedom Project of the American Civil Liberties Union,
together with Jamie Ann Sabino and J. Shoshanna Ehrlich from the Massachusetts
Judicial Consent for Minors Lawyer Referral Panel, submit the following comments to .
the proposed changes to the Texas Parental Notification Rules, Misc. Docket No. 00-

9171.

The ACLU Reproductive Freedom Project has worked for nearly thirty years to -
ensure access to reproductive choice. As part of that effort, the Project and its affiliates -
have worked to ensure that, where parental involvement laws are in effect, the judicial
bypass provides a meaningful, confidential, and expeditious alternative for minors.
Through this work, the Project has knowledge of parental involvement laws and their
functioning throughout the country.

Jamie Ann Sabino and J. Shoshanna Ehrlich are coordinators of a Massachusetts
program that has provided representation for approximately 15,000 minors since that
state’s parental consent law first took effect in 1983. Based on their experience, they
have testified in legislatures across the country about parental involvement legislation,
including on S.B. 30 in Texas, and they regularly consult with counsel from other states
about their bypass processes.

The Reproductive Freedom Project, Sabino, and Ehrlich are now working together
to ensure that, in states throughout the country, the judicial bypass process runs as
smoothly, quickly, and confidentially as possible for the minors who must turn to court
instead of to their parents. As part of this effort, in several states, we have held trainings
and developed training materials for lawyers representing minors in bypass proceedings
and, in one state, we are planning for an upcoming judicial training in one state.
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Based on our familiarity and nationwide experience with the judicial bypass
process, we offer the following comments on the proposed rule changes. Please let us
know if we can answer questions or supply you with any additional information.

* *® *

Rule 1.4 Confidentiality of Proceedings Required; Exceptions.

Confidentiality is critically important to minors pursuing a bypass of the parental
notification requirement. We applaud the addition of the clause “‘and information™ to
section (b). This addition reinforces the broad nature of the statute’s guarantee of
confidentiality.

Rule 1, Comment 3.

We are concerned about the increased access to the verification page contemplated by the
proposed changes to this Rule. The more access there is to the verification page and thus
to the true identity of a minor, the greater the risk to her confidentiality. Confidentiality
is, by definition, of utmost importance to minors who are pursuing a bypass. Without

. .assurances of confidentiality, minors will be chilled from pursuing a bypass. Any breach
in confidentiality risks for the minor the very harms she was trying to avoid in the first
place.. Her 1dent1ty must therefore be zealously guarded, to prevent even an madvertent
disclosure.'

In other respects, the Texas rules reflect the heightened sensitivity to the minor’s identity -
that the Federal Constitution demnands. The rules, for example, require that the record not
include any reference to the minor’s name or other identifying information. See Tex.
Parental Notif. R. 1.3(b). The rules include such a provision, even though they otherwise
provide that the proceedings and court documents shall be confidential. See, e.g., id R.
1.3(a) & 1.4(a), (b). In other words, in myriad ways the rules protect agamst the risk of
inadvertent disclosure.

The verification page, more than any document, must be given particular protection as it
and only it reveals the minor’s identity. Therefore, we suggest that this Rule be modified
to state clearly that the verification page is to be sealed promptly upon receipt by the
court clerk and kept confidential and separate and apart from the rest of the case file so

' See Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. 747,
766 (1986) (confidentiality is critical because “[a] woman . . . will necessarily be more
reluctant to choose an abortion if there exists a possibility that her decision and her
identity will become known publicly™); Zbaraz v. Hartigan, 763 F.2d 1532, 1542 (7th
Cir. 1985) (for a minor, “confidentiality during and after the proceeding is essential to
ensure that [she] will not be deterred from exercising her right to a hearing because of
fear that her parents may be notified”), aff"d by an equally divided Court, 484 U.S. 171

(1987).

MARO1- 00035




[image: image13.png]3-26-01;12:42PM; SUPREME COURI OUr iXx

that no one — except for truly essential court personnel — has access to the minor’s true
identity. Such modification is consistent with the statute’s guarantee of confidentiality
and, even more, consistent with the express terms of the existing rules. See Tex. Fam.
Code § 33.003(h) (“The court proceedings shall be conducted in a manner that protects
the anonymity of the minor.”); Tex. Parental Notif. R. 2.2(c) (“The clerk must file the
verification page under seal in a secure place where access is limited to essential court

personnel.”).

Other states in their parental involvement laws provide such protection for the minor’s
identity. Their laws make clear that access to a document containing the minor’s true
identity is sharply circumscribed. See, e.g., Iowa R. Juv. P. 5.1(d) (statement containing
minor’s true name shall be placed under seal which “may not be broken except upon
court order in exigent circurnstances or at the minor’s request™); Mass. Super. Ct.
Standing Order No. 5-81(3) (affidavit containing minor’s true identity “shall be sealed in
an envelope” and “kept in a separate file” from other papers filed in the proceeding).

Raule 1.9 Fees and Costs.

Although we applaud the attention given to the importance of confidentiality of all court
documents pertaining to the bypass proceedings, the new first sentence in section (f)
should be clarified to further ensure confidentiality. In particular, we recommend that
this Rule, like Rule 1.5(b) provide that “before the transmission is initiated, the sender
must take all reasonable steps to assure that the confidentiality of the received documents
will be maintained.” Tex. Parental Notif. R. 1.5(b). This Rule should further be modified
to make clear that in general, an order awarding costs is confidential and privileged and
must be kept confidential in the same manner as all other documents and information
pertaining to bypass proceedings. See id. R. 1.4(b).

In addition, this Rule should make clear, as Rule 1.3(b) requires, that the order awarding
costs shall not reference the name of the minor, her address, or other information by
which she might be identified. In Massachusetts, for example, the order awarding costs is
styled as “In the Matter of Mary Moe” and contains no information by which a minor
might be identified.

Rule 1.10 Amicus Briefs.

We strongly object to this Rule. Whether a case-specific brief filed by a non-party or a
general brief filed by a member of the public — are not appropriate in bypass proceedmgs
They are not necessary nor warranted.

General amicus briefs as contemplated by Rule 1.10(b) are unwarranted because they
cannot speak to the issue on appeal - namely, whether the lower court was correct in
rejecting a particular young woman’s claims that she is mature and sufficiently well
informed to make the decision to have an abortion without parental notification; that
notification is not in her best interest; or that notification may lead to abuse. Non-party
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amicus briefs specific to the case as contemplated by Rule 1.10(a) — presumably by a

guardian ad litem — are also unnecessary, as any information or recommendation non-
parties seck to make should be part of the record, which is transmitted to the appellate
court.

Moreover, in view of the expedition mandated by the statute, see Tex. Family Code §
33.003(b) (requiring the court of appeals to rule on an appeal “not later than 5 p.m. on the
second business day after the date the notice of appeal is filed”), an amicus filing
practically guarantees a delay in the appeal. A minor’s lawyer presumably will need to
request an extension of the appellate court’s time for ruling so that she or he may respond
to the amicus brief or briefs filed. (The number of briefs could be many; indeed, as of
this writing five amicus briefs are already posted on the Texas Supreme Court’s website
as having been filed in bypass appeals.) Requiring a minor to delay her opportunity for
expedited appellate review conflicts with the expedition contemplated by the statute and
the constitution. See Bellotti v. Baird, 443 U.S. 622, 644 (1979).

Perhaps for these reasons, we are not aware of any practice of filing amicus briefs,
particularly non-party case-specific briefs, in other states in the context of parental
involvement bypass proceedings. Indeed, based on our canvass of the thirty-two states
with parental involvement laws in effect, we are aware of no state that, in its parental
involvement statute or its rules specifically governing bypass proceedings, expressly
authorizes the filing of amicus briefs in a minor’s bypass

Rule 33 Proceedings in the Court of Appeals.

We have some concerns about the deletion of the sentence in section (b) of this Rule
regarding the appellate court’s obligation, upon reversal of a trial court order, to state in
its judgment that the application is granted. Where the trial court is reversed and the
bypass therefore granted, it is critical that the order make this explicit. The clarity is
necessity to facilitate the minor’s ability to get her abortion.

In our experience, physicians and other staff at reproductive health clinics, family
planning agencies and other offices that provide abortions are appropriately cautious
about what they will accept as a valid court order waiving a parental involvement
requirement. Therefore, it is important that the Rule require the court of appeals to state
clearly in its judgment that the application is granted when it reverses an order of the trial
court. Physicians, after all, are not lawyers. Moreover, under the statute, physicians are
the ones subject to penalty. A judgment stating that the trial court order is “reversed,”
without more, is simply not straightforward enough for a non-lawyer.

? There is one state, Wisconsin, that permits a guardian ad litem, if one is appointed, to
submit a letter to the court of appeals stating his or her position on a minor’s maturity and
best interests. See Wis. Stat. § 809.105(4)(j). Wisconsin stands alone in making even
this provision. In any event, this information should already be in the record.

4
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Thank you for your time and attention to this important matter.

Sinberely,

JMF

Louise Melling
Jody Yetzer
ACLU Reproductive Freedom Project

Ypoidplons gy
Jamie Ann Sabino
J. Shoshanna Ehrlich

Massachusetts Judicial Consent for
Minors Lawyer Referral Panel
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