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MEETI NG OF THE SUPREME COURT ADVI SCRY COW TTEE
OCTOBER 20, 2000

( AFTERNOON SESSI ON)

Taken before Gna S. Verduzco, a Certified
Shorthand Reporter in Travis County for the State of
Texas, on the 20th day of Cctober, A D., 2000, between
the hours of 1:00 o'clock p.m and 5:00 o'clock p.m at
the Texas Law Center, 1414 Col orado, Austin, Texas.
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CHAI RVAN BABCOCK: We're back on the

MR SOULES:

M. Chairman

we net as you
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instructed during the nonths that the State Bar provided
us here today and cane up with this for Section 11 that

begi ns on page 6. Be no changes on page 6, but on page

7 starting with (b), the following lines will not be
changed: Line 1, 2, 3, 4, and 5 will remain the sane.
6, we put a period after "fees and costs." That
would -- the only departure fromthe statute, as |

understand it, would be the 31-day deadline for paynent
and then the italicized | anguage after that.

CHAl RVAN BABCOCK:  That would be in or
out ?

MR SOULES: CQut.

CHAl RVAN BABCOCK:  Qut. Period --

MR, SOULES: After the period -- period --
"fees and costs," period, and everything el se cones out
and then the new (c) that would say, "A sanctions order
shal | be subject to review on appeal fromthe final
judgrment," which parallels the | anguage in 215.

CHAI RVAN BABCOCK:  Ckay.

MR, SOULES: And | nove the adoption of
t hose changes to the draft on the table.

2489

CHAI RVAN BABCOCK: St ephen.

MR TIPPS: And why are we varying from
the statute with regard to the obligation to pay within
31 days?

MR SOULES: In order to work with the

appel l ate subconmittee on a -- an approach to
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supersedeas so that we don't have to rely altogether on
mandanus, for exanple, under the Transanerican rule or
what's the other?

MR ORSINGER  Brighton versus Downey.

MR SOULES: Brighton versus Downey.
nmean, there's sone -- there's sone constitutiona
inplications to that requirenent. |If they are -- if the
sanctions were burdensone --

MR TIPPS: Right.

MR SOULES: -- could be any size. A
little case for disadvantaged people, it mght be $100,
or it could be any size. That has due process
implications. You have to do it imediately, and we
think that should be left to an ad hoc -- to a
case-by-case basis. W shouldn't cross that sane
constitutional threshold that the |egislature has chosen
to cross. W think the Court shouldn't cross that in
t he adoption of our rule, and we hope that we'll be able
to get Senator Harris to agree with that
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And then as far as the supersedeas is
concerned, all of the 12 would cone out and be referred
to the appellate rules conmittee.

MR TIPPS: But the basic concern is that
we should not |eave in the provision that requires
paynment within 31 days wi thout having in place an
appropriate supersedeas mechani sm

MR, SOULES: Yes. That would certainly be

one due process if you can supersede.
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CHAI RVAN BABCOCK: In the statute there is
a supersedeas provision. It's just that it doesn't
wor K.

MR TIPPS: Right.

CHAI RVAN BABCOCK: (Okay. Any second to
Luke's --

MR, HAM LTON: The only problem | see with
this approach is if this rule is going to go forward, we
al so have to have in place a sanctions provision
sonewher e maybe.

CHAl RVAN BABCOCK: Wl |, there is a
sanctions provision. W decided to cut that out.

MR, SOULES: (a) stays the sane but picks
up 215(b)2 (sic), and (b) is an arbitrary sanction
It's a mandatory sancti on. Now what do you do? You
appeal. That's why we put (c) in there if you want to

2491
appeal

MR HAM LTON: W added -- Luke, we added
that 215.2(b) in there, and it wasn't in the statute.

MR SOULES: Well, it's in (a) now on
page 6. See, (a) is the discretionary sanction under
2 -- sanction under 215.2(b), and (b) is the mandatory
sancti on.

MR HAM LTON: Ch, okay. Sorry.

MR, SOULES: Either of which by virtue of
t he new paragraph (c) woul d be appealable with a fina

order.
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CHAI RVAN BABCOCK:  Anyone second Luke's
| anguage?

HONORABLE SARAH B. DUNCAN:  Second.

MR, CHAPMAN: What's the | anguage of (c)
agai n?

CHAl RVAN BABCOCK: Read it again, Luke.

MR SOULES: "A sanction order shall be
subj ect to review on appeal fromthe final judgment,"
which is the | anguage really out of 215, the l|ast part
of 15 -- 215.2(b). "A sanction order shall be subject
to review on appeal fromthe final judgment."

CHAl RVAN BABCOCK: Read it again, Luke, if
you would. Carrie didn't catch it.

MR SOULES: "A sanction order shall be

2492

subj ect to review on appeal fromthe final judgment."

M5. GAGNON:  "Fromthe final judgnment"?

MR SOULES: "Fromthe final judgment."

CHAI RVAN BABCOCK: Okay. Although it was
somewhat soft, Justice Duncan -- soft voice, not in
conmm tnent to the second by Justice Duncan. Any nore
di scussion about it? Okay. Everybody in favor of
Luke's | anguage, raise your hand. Anybody agai nst?
25 to nothing it passes, and we are --

MR SOULES: | nove we delete
par agraph 12.

CHAI RVAN BABCOCK: W' ve al ready done
t hat .

MR SOULES: That's gone?
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CHAI RVAN BABCOCK: That's al ready gone.

MR, SOULES: And page 13 -- is nunber 13
now going to be 12, JP courts?

CHAl RVMAN BABCOCK: That's correct.

MR, SOULES: | nove that we -- subject to
overni ght review for inadvertent errors that we may have
made, either in transition fromthe old rule to this or
in language that may be in this rule, subject to that, |
nove that we recomend to the Supreme Court the
now proposed rule as redrafted on Disqualification and

Recusal of Judges.

2493
MR, HAMLTON. | have one other thing on
the I ast paragraph. In the Court Rules Conmittee, we've

been working on the rules for the JP court, small clains
court. And I'mtold by the subconmittee that the
Supreme Court does have rul e-making authority for snal
clains courts even though it has never exercised it.

CHAl RMAN BABCOCK:  well --

MR HAMLTON. And |'mwondering if that
| ast paragraph ought to include the small clainms courts.

CHAI RMAN BABCOCK: | don't think so
because Judge Lawrence is shaking his head, and we fully
di scussed this at the last neeting. | don't
particularly want to discuss it again

HONORABLE TOM LAWRENCE: | certainly stand
to be corrected by Justice Hecht, but the small clains

court provisions are in the Governnment Code, and
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wasn't aware that the Supreme Court had any rul e-making
authority for it.

Now, the Governnent Code references
certain sections in the Rules of Procedure, for exanple,
for appeals and things of that type. But otherwi se
there's really no specific tie-in other than what's
ref erenced between small clains and justice, and | don't
think there's any supervisory control over the snal

clainms except in the |egislature.
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CHAI RMAN BABCOCK:  Well, in any event, we
just -- we debated this proposal. It's not in deadl ock

so | don't want to reopen the debate on that in |ight of
all the stuff we have to do today yet.

And that brings ne to a change in
schedul e. Paula has graciously ceded to Bill Dorsaneo
for a couple reasons. Bill's got a conmitnment tonorrow
in Dallas, so he can't be here, and Justice Hecht is
very interested in one of the issues that's on Bill's
docket, and | think we're going to take that up first.

M5. SWEENEY: That's not, of course, to
say that he's not riveted by the voir dire discussion

CHAI RVAN BABCOCK: That's right. Just a
matter of when Bill can be here, and Paula can be here
tomorrow i f we don't get through the TRAP stuff today.

But that is the issue of unpublished
opi nions. As you know fromthe materials, there is an
Eighth G rcuit decision called Faye Anastasoff versus

United States, which held that a rule simlar to ours
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t hat says that unpublished opinions may not be cited as
precedent was unconstitutional under the federa
constitution.

So that is -- that is going to be the
first itemwe' re going to discuss because the Court
would like to hear our views on this issue. Bill?

2495

PROFESSOR DORSANEQ | don't know if all
of you have the report of the Conbined Comittee.

MR. SOULES: Do you want to take a vote on
recomending this to the Court?

CHAI RVAN BABCOCK:  Yeah. It's going up

MR, SOULES: OCh, it's already done?

CHAl RVAN BABCOCK: W voted that | ast
neeting

MR SOULES: kay. Excuse ne. Sorry.

PROFESSOR DORSANEQ.  Carrie, have these
been copi ed yet, the proposed revisions, Texas Rul es of
Appel | at e Procedure?

M5. GAGNON: Let me see what it is.

CHAI RVAN BABCOCK:  Yeabh.

MS. GAGNON: Yeah. Everyone has that.
There's extra copies in the back there. | think the
ones in your packet were naybe one-sided or just odd
pages, so you m ght doubl e-check

PROFESSOR DORSANEO. Wel |, for the purpose
of this precise issue, it may not be conpletely

necessary for you to have the packet, but if you do, on
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the very last page there is a conmttee report on Rule
47.7, which now provides, "Opinions not designated for
publication by the court of appeals have no precedentia
val ue and nust not be cited as authority by counsel or

2496
by a court."

During the process of soliciting and
obt ai ni ng conments for the appellate rules which took
ef fect in Septenber 1997, this subject was rai sed, and
as the report shows, the -- the particular issue
i nvol ves a potential change to Rule 47.7 to say that
they may be cited as persuasive authority by counsel or
by a court rather than prohibiting the citation to
unpubl i shed opi ni ons, opi ni ons desi gnhated or not
designated for publication as is provided in Rule 47 --
Appel late Rule 47.7 right now.

After the Conbined Conmittee net or after
t he di scussion of the Conbined Committee, the -- the
opinion fromthe Eighth Crcuit in the Anastasoff
opinion deals with the issue of the constitutionality in
the -- in the federal system of a conparable Ei ghth
Crcuit rule. And that raised other concerns about
unpubl i shed opi nions and particularly with respect to
t he Conbi ned Committee proposal casts in question
| anguage in the reconmendation that says, "Opinions not
designated for publication by the court of appeals have
no precedential value."

So with respect to this specific part of

Appellate Rule 47, | think there are really two or maybe
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three issues. One, should we change the current rule?
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Two, should we say in the revised rule that opinions not

designated for publication may be cited as persuasive

authority by counsel or by a court or sone simlar

| anguage? And, third, should we state at all that

opi ni ons not designated for publication by the court of

appeal s have no precedential value, or should we just

let that be?

Now, there are other issues involved in
this entire discussion that woul d be concerned with
other parts of Rule 47, Appellate Rule 47 such as, you
know, whether we want to change the standards for
publication, you know, altogether. And, you know, we
coul d tal k about that before we tal k about 47.7, or we
could separate these out. Mybe by way of introduction
| ought to talk about those issues and then we see.

Ri ght now in Appellate Rule 47, the rule
basi cally provides that an opi nion shoul d be published
only if it neets certain criteria. And those criteria
don't really need to be enunerated here in our
di scussion, but -- but the idea is kind of -- | won't
say a presunption agai nst publication, but the general
rule woul d be don't publish, you know, unless. kay.
An opinion should be published only if it does any of
the -- any of the follow ng.

The courts of appeals are nmet under
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anot her part of Appellate Rule 47 to deci de whether an
opi nion neets the criteria stated in 47.4 for
publication. Justice Hecht inforns ne and the rest of
us that the courts of appeals are not publishing roughly
80 percent of the opinions in cases decided by the
courts of appeals. Sone courts are publishing, you
know, fewer opinions than others, but as | understand
it, the nonpublication approach isn't restricted to
crimnal cases. It's about -- it's about 50/50, or it
covers civil cases, too.

So we have kind of an interesting
phenonenon that's occurred. The courts of appeals are
deci ding that 80 percent of their opinions, you know,
don't nmeet the criteria, or else they're using sone
other criteria other than the ones listed in 47.4 in
desi gnati ng opi nions not for publication

So that's a larger issue that's in the
background as to whether we want to perhaps change the
attitude of the rule and say that, you know, opinions
shoul dn't be published unl ess, and the "unl ess" night be
as broad as "unl ess soneone requests themto be
publ i shed" or sonething conparable to that.

But for our purposes, the way this cane
up, | think we could deal with -- we could deal with the
47.7 issues first and then deal with the |arger

2499
publication, the standard question second, although
dealing with the publication standard questi on woul d

make -- would or could nmake the other issue a nonissue
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altogether. M. Chairman, what's your pleasure?

CHAI RVAN BABCOCK:  Well, | would like to
get sonme direction fromJustice Hecht on this. The
Anastasoff, if that's how you pronounce it --

HONORABLE JAN P. PATTERSON. Anastasoff.

CHAI RVAN BABCCCK:  \What ?

HONORABLE JAN P. PATTERSON. Anastasoff.

CHAI RVAN BABCOCK: Ckay. The Eighth
Crcuit opinion in the United States of Anmerica case,
I've made a clear distinction between those two issues,
Bill. As | read it, they said, W're not tal ki ng about
whet her you publish or not; that's not the
constitutional question. The constitutional question is
whet her or not, published or unpublished, these opinions
are available to the public and they have precedentia
effect as a matter of federal constitutional law. And
so that's one question

And then as a matter of state |aw, which
does not raise a constitutional issue, it's the Rule 47
probl em of when do you publish, recognizing you' re not
going to publish everything? And so | guess ny question
to the Court is, which of those two questions, if either

2500
of themdo, have nore interest to the Court or are nore
pressing in terns of what you want to know?

JUSTI CE HECHT: Well, they're both of
interest to the Court. 47.7 cane up first because even

before the Eighth Crcuit case cane out, the appellate
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section or the appellate subconmittee had al ready | ooked
at changing Rule 47.7, and, of course, this conmittee
has debated the rule several tines in the past 20 years.

So that is of concern, but also the
rai sing of the whole issue and two or three articles
t hat have appeared in the appellate section
newsletter -- it's kind of a brochure, magazi ne that
cones out periodically -- raised the question whether we
need to rel ook at unpublished opini ons altogether

The procedure -- part of our procedure
allowing the intermedi ate courts not to publish opinions
goes way back, and |'m not even sure nyself of the
history of it. But it -- it goes back a long tinmne.

But the nunbers of unpublished opinions
are sort of startling. |It's gone up since fiscal year
'"95 from 75 percent to al nbst 85 percent through July of
this year are the latest nunbers that | could get. And
nmy sense -- the nunbers that we were able to get don't
go back before fiscal year '95 -- '94, and -- but ny
sense was back in the "80s that it was a good deal | ower

2501
than that, the nunber of unpublished opinions. So it
seened to us that we ought to ook not only at the use
of these opinions for citation purposes but the whole
process of decidi ng whether to publish opinions.

The latter issue is nore of a structura
i ssue, | guess, of how the court systemworks. The
Eighth Gircuit opinion at |east raises some |egal issues

about 47.7, and, of course, there's practical issues as
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wel | because sonme of the courts of appeals release their
unpubl i shed opi nions to conputer services |ike Wstlaw
so that you can get themon the conmputer services, and
others of the courts of appeals don't. So it doesn't
strike me that that's a very good systemto have sone
courts putting themout, which they're free to do, but

t hen sonme courts deciding not to, which | eaves the | aw,
it seems to ne, in kind of a distorted way of
devel opi ng.

So | think -- | hate to answer just both,
Chip, but I think the Court would like to know about
both of them

CHAI RVAN BABCOCK:  Ckay.

HONORABLE F. SCOTT McCOMN:  Could | nake a
comrent about that? It seems to nme that those two
guestions can't be separated because once you say they
can be used, to sonme extent the distinction between

2502
publ i shed and unpubli shed beconmes neani ngl ess because
there will be conputer services that will have an
economnmic interest to nmake the open records request or
what ever it takes to get themand |load them | nean
technology is going to overtake this issue, and if they
can be used, they will be publicly avail abl e whet her
they're officially published in the Oficial Reporter or
not .

PROFESSOR DORSANEQ  And actual | y beyond

conputer services, | read the courts of appeals opinions
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before the slip opinions, and a nunber of those are
designated not for publication. So to say they're not
published is really just inaccurate. They are
publ i shed.

MR, G LSTRAP: That's a point that the
Anast asof f court brought up. They weren't talking about
whet her the opinion is published; they were tal king
about whether it's precedential. And even though
they're widely available and on the Internet, they stil
may not be precedent. This comes up all the tine in the
federal courts of appeals. They -- they | ook at and
they say, "This is an unpublished opinion. W' re not
going to followit." That's exactly what they did in
Anastasoff. There's a distinction. They're not the
same thing at all. They are going to be avail able, but
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the question is are they going to be precedent?

PROFESSOR DORSANEOQ: Goi ng back to the
first thing, |I nmean, the Conbined Committee believes
that they ought to be sonething that can be cited, and
if -- even if it's the case that they have no
precedential value, which, is, you know, a |arge
guestion, | guess there's so many of them would we
become nore aware of them since they' re easier to cone
by?

The Conbi ned Committee's recomendation is
at a mninumthat 47.7 state that the opinions, you
know, may be cited. That says "as persuasive

authority." W might change the | anguage, you know, to
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some slightly different |anguage, but that is the SCAC
subconmi ttee Conbi ned Conmi ttee reconmendati on or at
| east part of it.

CHAl RVMAN BABCOCK:  Justi ce Hardberger

HONORABLE PHI L HARDBERGER: Wbuldn't it
nmake sense to take up the larger structural question in
l[ine with Justice Hecht's nmeno to conmittee first?
Because if you don't have unpublished opinions, then you
don't have all the problens attendant to unpublished
opinions. And | think there has been quite a novenent,
which will now be accel erated by the Anastasoff opinion
t hat maybe we should go back to published opinions.

2504

CHAI RVAN BABCOCK: So -- yeah
Justice Duncan

HONORABLE SARAH B. DUNCAN: It seens to ne
a prerequisite to that discussion is a definition of
"publication.” As originally pronul gated, "publication"
nmeant publication in Southwest or an Oficial Reporter.
"Publication" now could continue that neaning, or it
could nean not readily available either by conputer
dat abase or published report.

CHAI RVAN BABCOCK:  Well, if -- 1 think
that's a key point because as a defamation | awer,
will tell you that when the court of appeals publishes
t he opinions of the parties in the case, it is published
in one sense. And what the Eighth Crcuit decision

says, | believe, is that once that occurs, it is
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precedent in that circuit or in that court, and that's a
matter of constitutional |aw

It seens to ne that -- that that is --
that is the bigger issue whether or not we think as a
group that the Eighth Grcuit is right about that. And
if they are right about that, then all the rest of this
is just going to take care of itself because if every
decision fromthe court of appeals is precedenti al
then -- and it is published to sonmebody, then it's going
to get published.
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PROFESSOR DORSANEO. M. Chai r man,
Frank G lstrap did a fine meno on that. It nmight be
good for himto explain what he thinks night be the
perti nence of the Eighth G rcuit opinion to us.

CHAI RVAN BABCOCK: That woul d be great.

MR, G LSTRAP: | think the Eighth
Crcuit -- we're not going to decide today if the Eighth
Crcuit rule is constitutional. W're not going to do
that. The Suprene Court, either the Eighth Grcuit
en banc or the Suprene Court is going to decide that,
and that will apply to federal courts. The next step
is, does that apply to state courts? It m ght because
the sane | anguage that they're interpreting in
Article I'll is in the Texas Constitution in the
judicial power clause.

But we're not going to decide that. Texas
Supremnme Court ultimately is going to have to make that

call. W just have to recognize that if -- that
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regardl ess of what we deci de today, there may be a
deci sion that cones al ong soon that wipes it all away
anyway and says that they are -- that all published
opinions -- or all opinions are precedential, period.

CHAl RVAN BABCOCK: But lots of rules are
constitutionally conpelled, and our Suprene Court could
decide by rule to do sonething that they could al so do

2506
by case | aw.

MR, G LSTRAP: It nay make nore sense for
it toallowit to be decided by litigation first.

CHAI RMAN BABCOCK:  Ckay. Justice Duncan.

HONORABLE SARAH B. DUNCAN:. As
Justice Hecht says, we've debated this a | ot over the
| ast two decades, and this committee actually did send
to the Suprenme Court a recommended rul e that gave
unpubl i shed opi ni ons sone -- sone | evel of precedentia
wei ght .

And | don't -- as | see it, it does not
need to be a constitutionalized issue. W can decide
this completely without reference to the Texas or the
United States Constitution just as a matter of how --
how we want our appellate courts to offer it.

CHAI RVAN BABCOCK:  Well, so long as we
don't shortchange the constitution because the
constitution will set a m nimum standard.

MR, G LSTRAP: If you decide that al

publ i shed opinions -- that all opinions are going to be
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precedent as a nmatter of prudent -- pruden -- policy,
it's just a prudential call you nmake, we deci de today
that all opinions are precedential, then it noots the
constitutional issue. But if we decide anything |ess,

then it's subject to a constitutional challenge at sone

2507
poi nt .
CHAI RVAN BABCOCK:  Right. Judge M Cown.
HONORABLE F. SCOTT McCOMN: It seens to ne
that when we say "precedential," that that -- that we're
not saying very much. | nean, different authority --

different authority has different weight. A Suprene
Court decision 9-0 yesterday has nore wei ght than a
100-year-ol d decision froma San Antoni o court of
appeal s that was 2-1. And | have a question before ne
today, and | have to deci de what weight to give the
aut hority.

And it seens to ne where | agree with the
Eighth Grcuit and where as a trial judge |I've | ong been
frustrated, it ought to be the rule that whatever any
court has done in the past can be brought to the
attention of the court that's struggling with the
probl emtoday. That ought to be the rule. And | awyers
all the time cite unpublished opinions, and the other
side all the tinme objects to it. But as the judge you
still want to know what the court in the past did.

The question really becones is whether a
court in the past can say to a court in the future,

"This opinion is tentative. Don't put much weight on it
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in the future," or "In the future look at this on a
bl ank slate." Because when you publish or don't
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publish, all you're really trying to do is stanmp in

advance, "This is tentative," "This isn't well thought

out," or you're stanping, "This is our best work; it's
really well thought out." And you're trying to
determ ne in advance what weight to give the authority
at a later date. It ought to all just be citable, and
the court shoul d deci de when they westle with the
problemat the |ater day how rmuch weight to put on it.

CHAI RVAN BABCOCK:  Justice Hecht.

JUSTI CE HECHT: When Justice Duncan said
that the Court had gotten a rule fromthis conmittee
years ago -- | think it was in the '90 set of rules --
goi ng the other way and doi ng basically either what
Scott said or something along in that direction, the
Court was of the view -- and not conmitted but generally
of the viewthat there were a |ot of cases in the courts
of appeals that just did not warrant rmuch expl anation
regardi ng the outcone and that the courts of appeals
woul d probably evolve toward writing menorandum opi ni ons
in those cases, which would be virtually unintelligible
to sonmebody who didn't know the background of the case.

The parties thensel ves and their counsel
woul d under stand because the opinion would say, The
first point of error is overruled because of Snith

versus Jones, and the second point of error is overruled
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2509
because of this case, whatever reason. And an outsider
a stranger to the case reading it wouldn't able to tel
fromthe opinion -- face of the opinion what was goi ng
on, but it would give the parties an answer.

Well, the -- as | understand it, the
courts of appeals have basically not evolved in that
direction for a nunber of reasons, but one of the
reasons is that a good nany of the court of appeals
judges tell ne that they believe that the parties
deserve a | onger explanation than that and that the
parties -- nore inportantly, that the parties and
| awyers thenselves believe they're entitled to nore
expl anation than that, and they're not going to be
sati sfied when you | ose, Thank you very much, Sincerely,
The Court of Appeals.

And if that's the case, then it doesn't
seemto nme that there are a whole lot of practical
reasons not to publish all of the opinions. But then
suppose I'ma little persuaded by Judge Posner, too,
who -- there's a debate on this sane issue in the
circuits, and the Seventh G rcuit takes the position
that it doesn't take a long tinme to wite an opinion in
a case in the court of appeals that is -- in which the
i ssues are not very significant and not very troubling.
And it woul d be better for the institution to give

2510
people a little nore explanation, which mght take an

extra hour of a judge's tinme, an extra two hours, an
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extra hour of a staff attorney's tine to get an

expl anati on on paper which is three pages instead of
hal f a page, and people go away fromthe systemfeeling
like they got a reasonabl e response.

And the nore of that argunment that | hear
the nore |I'mpersuaded by it. So I'mnot sure that the
Court now -- | don't know what my col |l eagues' views are,
but | know that the position that the Court took when it
| ast rejected the suggestion that there be nore
precedential value given to themis not necessarily the
view that the Court takes today.

CHAI RMAN BABCOCK:  Skip

MR WATSON:  Frank, what are the reasons
out there for not giving opinions precedential val ue
regardl ess of whether they're published or unpublished?
That's what |'mtrying to come to grip with

MR G LSTRAP: As | understand the reason
that the -- the old reason was is that, you know, they
couldn't put themall in the |law books. That's al nost
pretty nuch beside the boards now or is becom ng beside
t he boards.

The prudential argunent that remains is
that -- are twofold. First of all, it's nore work, a

2511
ot nore work to do a full published opinion than an
unpubl i shed opi nion, and the courts are pressed to turn
the opinions out. Judge Arnold in Anastasoff talks

about that.
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MR WATSON: That's the two tiers of
justice.

MR G LSTRAP: The second one is there's
just going to be so nuch lawto read. | nean, Bil
Dorsaneo tells ne he spends about a day a week readi ng
cases.

PROFESSOR DORSANEQ.  When | started doi ng
what | do, it used to take about a half a day a week,
and now it takes two, and I'm nuch faster

MR G LSTRAP: Yeah. And if this rule
pass -- if we say all opinions have precedential val ue,
it's going to take eight, as | understand the nunbers.

CHAI RVAN BABCOCK: M ke Hat cher.

MR HATCHER. W have a particul ar probl em
i n Texas because some cases you can only get into the
Suprene Court by reason of conflict by a prior opinion
of the court of appeals. W've also expanded the nunber
of interlocutory appeals which are subject to that rule,
and nmany of those interlocutory appeals, particularly
speci al appearance, often turn on constitutional issues
such as general jurisdiction versus specific

2512
jurisdiction.

And |'m aware of many cases that | can
cite where they did have sone precedential val ue that
would aid ny jurisdictional statement in the Suprene
Court, but |I'm hanstrung because | cannot use those
cases and | cannot get the courts to publish them In

fact, if | could get themto publish them they m ght
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not be considered to be a prior opinion anyway. So |I'm
very much in favor of giving sone precedential value for
thi s uni que reason.

CHAI RVAN BABCOCK: (Okay. Justice
Schnei der.

HONORABLE M CHAEL H. SCHNEIDER: | think
it was actually covered there. You know, from our point
of view-- | don't want to give too much of the history,
get too bogged down in it. But, you know, since 1980 or
so, '81, '82, we quit adding justices. W have 80 in
the state, appellate justices. Casel oads since then
doubl ed. And basically one of the reasons, it's frankly
judicial econony, if you want to look at it fromour --
fromthe standpoi nt of just what kind of resources we
have to do a good job on the case. Now, when | say "a
good job," what |I'msaying, a full and conplete job

Let me add sonething el se to what
Justice Hecht said, and that is that actually it takes

2513
al nost as nuch tinme to wite a nenorandum opinion as it
does to wite an opinion that's going to be published.

The bottomline is is that if we are going
to publish all of them | know as far as this crowd
here, you nay be inpressed by that, but the |egislature
is not inpressed by us doing nore work. And that's --
that's a real problem what we would do and the anount
of work | think it would add to our casel oad.

But |'m anbi val ent about it because | fee
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that, on the other hand, that when you deci de a case,

t he peopl e ought to know what the reason is, and there
is some value to that. You know, we also have anot her
problem A nunber of |awers who basically handl e maybe
10, 15 appeals, they have a good bit of experience as
appel late | awyers. W don't have any that are
publ i shed, and that's al nost unfair to them too, as
wel | .

But anyway, | would just point out to you
that of the many factors, the nany tricks we've used to
try to get by with I ess funds and | ess resources,
probably the primary one is basically unpublished
opinions, is that we don't have to spend as nuch tinme on
that. |'mnot saying that that's necessarily right.

I"mjust saying that's what we have to do w th what

we' ve got.
2514
CHAI RVAN BABCOCK:  Justice Schnei der
could I ask you a question? Wy do you not have to
spend as nuch tine on it?
HONORABLE M CHAEL H. SCHNEI DER: Wl |
it's just a -- you can -- you can al nbst incorporate the

facts. You can just basically take the briefs and put
the facts together and say, Based on these facts,
sufficient evidence or whatever. That's an exanple.
Whereas, you would want to cut it down -- if you're
going to be publishing it, you want to get down and j ust
go to the relevant parts, and we quite often will just

publish part of an opinion, for instance.
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But that's -- that's the main reason is
it's just -- you have to put nore spit and polish on it
if it's going public and if it's going to be used for
precedential val ue.

CHAI RVAN BABCOCK:  Sarah, then Steve.

HONORABLE SARAH B. DUNCAN:  This gets back
to the question, | think, of what does "published" nean?
As far as |'mconcerned, all of ny opinions are
published. Either they're in the Wst database, or
they're in books, and | don't -- | don't distinguish
between the anmount of tine it takes relative to the
conpl exity of the problemon any given opinion
Unpubl i shed opinions tend not to be difficult |ega

2515
issues or difficult factual issues.

So | think we need to resolve, first of
all, what is "published" going to nmean? Because if
anyone is advocating publishing in SW3d all of the
opi nions of the courts of appeals, I, for one, think
it's a horrible idea. I, like alot of individuals in
law firns, pay for a set of SW3d, and if we're only
publishing 20 percent of the opinions nowin SW3d,

i magi ne what it is going to do to the cost of what is
now about a $75-a-nonth expense.

But if what we're tal king about is
publishing all opinions in one nedium or another,
would be all in favor of it because these are opinions

of a court. | don't understand -- | just -- |
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fundarmental |y don't get the concept that a court can
i ssue an opinion and it only have inportance or |ega
significance to the parties in the case.

CHAI RVAN BABCOCK:  Steve and then --

MR, SUSMAN. Well, | agree. | nean, the
i ssue is not whether it's published or not, but the
i ssue is whether you can cite it for precedent. | nmean,
| guess you can have a category of opinions that say not
precedent. Okay. Forget published or not, just not
precedent. But you can al so have the judges, | would
assune, say -- | nean, | could arrange a little

2516
i ntroductory sentence that woul d have the sane nessage
"This is not a significant case. |It's very -- it's
absolutely clear that the plaintiff should win, and the
judgrment should be affirnmed.” "It's clear even if the
law isn't exactly like | think it is, and | haven't
really researched it carefully. There's so nuch room
for error here.”

I mean, in other words, you could say
something in it that, just as Scott said, sends the
nessage, and we all can determ ne what the nessage
nmeans. Yeah, it's precedent, but it's certainly not as
good as an opinion that has a bunch of footnotes and
that clearly sonmeone carefully thought about.

So | don't see why you need one label. It
seens to ne that the judges who are witing these short
opi nions ought to be able to say things in themlike

that that send a nessage to the reader as to whet her
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this is sonmething that they, you know, really spent a

lot of time on, or it's just an effort to explain to the

parties. And that, | think, to ne is the issue, not
this publication, which is ridiculous. | nean, it's
just --

CHAI RVAN BABCOCK: Judge Patterson, did
you have sonet hi ng?

HONORABLE JAN P. PATTERSON: Yes. | want

2517
to speak in favor of the proposed rule because | think
that this issue is one that is of great interest to al
lawers. | think nore than any other issue that they
raise with the judges, that they are npbst concerned
about this.

And | think that the two | evels, precedent
and persuasive, speaks to all of the issues that are of
concern because | think that there are those cases, and
I don't look upon it so nuch as a matter of |ess work or
nore work; | look upon it nore as a natter of, Are you
witing for these specific parties, or are you witing
for a larger legal interest?

And there are many cases that are either
highly factual where you may not fully develop all of
the facts or that they may not be relevant to this. On
the other hand, you're dealing with a very narrow
problem | nmean, there are cases that speak only
generally to the parties, but that they should be

avail abl e to everybody as well.
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And so | guess | speak in favor -- and
think that the publication issue is relevant to this
extent: | think all courts of appeal should rel ease al

opi ni ons, and they should be available in some form |

agree with Judge Duncan. | do think that -- | worry

about |osing the books. I'mafraid|l'm-- sol really
2518

think that there is sone value in still calling them

"unpubl i shed" even if they're avail able on conputer.

And there are cases that are of |esser
value, and | don't see any concern in just being able to
send that signal. And Steve says an introductory
sentence. Well, this is another way of sending that
signal that there may be sonething peculiar about this
case, and we all know those cases that are snake bitten
and just are so peculiar that somehow they speak to
smal ler interests.

So | don't think it's a matter of -- of
deni grating anybody's case. | think that there are ways
that you can send those signals, and this is one. One
of the other concerns of |awers is that there have been
judges -- suprene court judges who do tell |awers that
if it's not published, it's less likely to be reviewed.
And that is of great concern to | awers as well, so
I"'m-- I'mvery nuch in favor of publication, but | also
like the persuasive idea as well.

CHAI RVAN BABCOCK:  Ri chard, then Frank and
Bill.

MR ORSINGER | think that the publishing
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versus unpublishing issue is only theoretically rel evant

at this point. The State Bar is on the verge, if the

pl ans go through, of making all Texas case | aw back to
2519

1950 available for free to all Texas | awers. You won't

have to subscribe to LEXIS or Westlaw to get that.

And it really at that point becones a
citation question. Can you cite to an unpublished
opi ni on by sone kind of electronic citation method, or
can you cite only to West Publishing, which is a
nonopol y they have that |I'mnot sure that they should
continue to enjoy anynore. | think we either ought to
publish all or not publish any, and then let's get West
out of the business of controlling our information, and
we'll go electronic.

Now, as far as opinions are concerned, |
think there's three reasons to have opinions. One is
for the parties, which has been conmented on. They like
to know why they won or |ost when they went to this
panel of three judges. Another thing, which | greatly
support, is that when a justice or a group of justices
are required to articulate their decision, it inposes a
nmental discipline on them and it forces themto
confront precedent. And it's, | think, a contro
nmechanismto be sure that our appellate judges will
foll ow the published precedent because if they don't,
they have to explain why they're not, and | think it

nmakes everyone nore intellectually honest.
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The third function of publishing is that
2520

it puts the reasoning of the court in the public domain
for criticismor support by other justices, by |law
prof essors who wite Law Review articles, or in the
section reports. And | don't think we should do
anyt hi ng that woul d encourage an appellate justice to
treat a case as being | ess inportant because they can
label it as less inportant. | think that the reasoning
of the opinion will tell you whether the case is
inmportant or not. | don't think that we shoul d have a
stanp that says, This is not inportant.

And so to ne, | think everything ought to
be published, and | think that there ought to be an
opinion that's available to everyone, and that we
shoul dn't perpetuate the idea that there is a publisher
who has a body of paper that we give a nonopoly to and
that we're going to nmake any deci sions based on whet her
they print and sell our governnent records or don't
print and sell our government records.

CHAI RVAN BABCOCK:  Fr ank.

MR, G LSTRAP: |I'mnot hearing fromthe
conmittee really any desire to hold off because there's
some constitutional issue that's out there in the courts
that may conme along and deal with this. Apparently what
I"mhearing is the desire to go forward with sonet hi ng.
And we're really doing it based on the prudentia

2521

argunents, which there's huge literature on it. W' ve
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touched on sone of them today.

But | can tell you that the decision to
turn around now and say, okay, all of a sudden we're
going to say, "All opinions in Texas are now precedent
henceforth,” is a huge decision. It raises a |ot of
other problens Iike, WIlIl, what about an unpublished
deci sion from 1910? You know, | nean, | guess -- it
seens to ne in light of all this that the commttee
proposal is a prudent step at this tinme. You know, we
could go forward. W can say, Ckay, we're now going to
deal with unpublished opinions at | east as persuasive
authority and see how that works, and then naybe at sone
point we can deal with it and nmake another step. But
the idea of saying we're going to say all opinions are

precedent is a huge leap into the dark as far as |I'm

concer ned.
CHAl RVAN BABCOCK: Ckay. Bill.
PROFESSOR DORSANEC:  Well, | agree with
Ri chard that the publishers do recognize -- at | east
m ne does -- that original source naterial, whether

we' re tal king about statutes or cases, that that's al
really in the public domain and will not be treated as
sonmebody' s, you know, private business, and they
recogni ze that that's the way things are going to be.
2522
They al so don't think that books, per se,
are going to be things that people use. You know, |ike

at some point in the foreseeable future that electronic
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publishing will be how things are handled. So | think
t hat probl em does go away, and |'mglad that all the --
all the opinions are going to be, you know, mnade

avail able to people for free if they could just

figure -- figure enough expense noney to be able to
access them

We could say with respect to this
conmittee proposal, you know, sonething that reserves
t he question about precedential value, whatever that
neans. W could say that opinions not designated for
publication, you know, nay be cited as authority by
counsel or by a court as persuasive authority and just
kind of finesse the question about precedential val ue or
what ever in the world we're tal ki ng about.

Frankly, you know, Frank, | don't know if
anybody woul d know about a 1910 opi nion that was not
publ i shed or whether there were any such opini ons not
publ i shed.

MR, d LSTRAP: That gets back to the old
i ssue, you know, the crimnal lawers had in the old
days. Well, the DA has all the opinions. You know,
people in a big case do go out and research old

2523
opi nions, and they do in the federal courts, and they do
find them And so, you know, at |east the idea of maybe
making it prospective seens to ne to be prudent.

CHAI RVAN BABCOCK: St eve and Buddy and
then Scott.

MR. YELENGCSKY: There's one ot her interest
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that | don't think has been raised here of the litigants
in getting an explanation. Sonetinmes in the public
interest practice, your interest is in establishing a
point of law that to many people, including appellate
j udges, may not appear that significant. And you have
to continue to reestablish it if the appellate court
doesn't recognize it as being significant, and it
probably isn't significant out of a poverty practice.
But I'Il give you an exanple since the appellate judges
are here, and | want to ingratiate nyself to them

| did a case years ago where the issue was
whet her or not a court reporter at the trial level had
to do the transcript for free for an unenpl oynent
claimant who wanted to take it on appeal. She refused.
W filed with the court of appeals, and the court of
appeal s published an opinion saying that court reporters
have to do it for free for unenpl oyment clai nants when
they want to appeal

Well, | could just -- it could have been

2524

the case that they would have decided, Wll, that's not
so inportant. We're not going to publish it, or in sone
ot her schenme, W're not going to label it as
precedential in which case we woul dn't have been able to
use that, and we'd have to reestablish that every tine
it cane up again. So I'mjust not ready to say that the
appel | ate judges are always in the best position to

deci de what needs to be out there.
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CHAI RVAN BABCOCK:  Buddy.

MR LOWN What bothers me about this is |
can cite a Law Review article. That's no nore -- that's
just sone third person who's disinterested giving his
anal ysis. Ckay.

CHAl RVAN BABCOCK: O hers.

MR, LOWN Certainly an opinion that's
unpubl i shed is a disinterested person giving his
anal ysis of that situation. 1've got a case right now
that the only case in point is an unpublished opinion
out of a Dallas court. And | don't nmake it a practice
citing that court a lot, but in this case | made --

CHAI RMAN BABCOCK:  Di spute some of its
di stingui shed awards.

MR LON M only renedy is to petition
the Suprene Court under the rules to ask themto publish
it. Oherwise |l can't citeit. | can tell the tria

2525
judge, | can cite Law Review articles, but | can't open
my mouth and tell the appellate court that sonmebody has
anal yzed this exactly the way that | say it should be
and not let them have the advantage of that, and that's
wong, and | favor Bill's anmendnent.

MR, YELENOSKY: O you could bootstrap it
and have a professor wite an article about --

HONORABLE F. SCOTT McCOMN: It seens to ne
that we have general agreenment that everything should be
avai | abl e and that technology is going to nmake

everything available. And it seens to ne we have
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general agreenent that everything should be citable,
that we ought to be able to tell a court what sone ot her
court's done.

MR, SUSMAN:. At | east prospective.

HONORABLE F. SCOTT McCOMN:  And where we
have the di sagreement is over whether a court that's
doi ng sonet hi ng shoul d be able to label its work in
advance as less worthy or less reliable. And, you know,
Ri chard nade a point that we shoul d never treat one case
as less inportant than another, and | agree with that.
But sonetines the answer that a judge gives is |less
definitive, and the judge knows it in advance. And ||
gi ve you a very good exanpl e.

There nay be a case where the parties’

2526

briefing has been horrible or where the parties have
framed the issue in a very poor way or where they have
procedurally got the case postured in a very poor way,
and you, the judge, have to give them an answer, and you
answer their case, but that answer is |ess than
definitive. And | think it nakes sense to say
everything' s avail able, everything can be cited for
authority, and just finesse the question of whether it's
per suasi ve or precedent or for whatever it's worth, just
say it can be cited for authority, but keep the ability
of the appellate courts to stanp in advance by saying
some things are getting published, that that has a

little extra -- they've dressed it up and that has a
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little extra.

CHAI RVAN BABCOCK:  Justi ce Har dber ger

HONORABLE PHI L HARDBERGER: | would |ike
to speak in favor of publishing everything and making
everything precedential. And, in fact, if that was ny
notion, | would stop right there. But | want to give
SONE reasons.

First, | agree with Judge Schneider. It
does take nore tine. But then justice is well served
when it takes nore tine and you get a nore rounded
opinion. As far as what Scott's saying, well, sone
thi ngs are nuch better precedent than others. There's

2527
no question that is true, but that's what | awers and
trial judges sort out. They can tell that, too.

| just think the public is better served,
justice is better served if it's all right out on the
table. And as far as the runor about you escape or have
a better chance of escaping appellate review or Suprene

Court review, that's not a runor; that's a fact.

Statistics will bear that out. |'msure Justice Hecht
can tell exactly what it is. | don't know exactly
what -- |'ve heard different statistics. But it

certainly is the case and sonetinmes makes for perhaps an
inferior product that the author of that opinion does
not want the Suprenme Court |looking at it. | think the
Suprene Court should have the same -- they should | ook
at all of themthe sane, have the right to ook at al

t he sane.



17

18

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

18

| just think that while there are sone
di sadvant ages -- and maybe what Frank said is true.
Maybe we want to make this prospective so that we don't
get into troubles in the past. But with that
qualification, | really do believe that everybody is
nmuch better served to put it out on the table.

CHAI RVAN BABCOCK:  Skip and then Justice
Schnei der.

HONORABLE M CHAEL H. SCHNEIDER: | woul d

2528
like to make it clear for the record that every case we
decide is inportant, and it's not a matter of basically
not taking the time for justice because | think
regardl ess whether the decision -- the decision first,
and then the opinion follows. The nost significant
thing that the courts do is nmake their decision as far
as that goes. And if sonmehow or another it's been read
here that |'m saying that perhaps we don't spend as nuch
ti me on maki ng our decisions or trying to get it right,
that's -- that's incorrect, and | stated it poorly. And
| also cannot --

HONORABLE PHI L HARDBERCGER: Let me j ust
say, Judge, | didn't mean to make any inplications |ike
t hat .

HONORABLE M CHAEL H. SCHNEI DER:  No, no.
| can --

HONORABLE PHI L HARDBERGER: If | did, |

apol ogi ze.
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HONORABLE M CHAEL H. SCHNEI DER:  The poi nt
bei ng, though, I think we have to | ook at the reason why
the rule exists. [It's not just for precedence. It is
one of the case managenent techni ques devel oped in the
'50s and so forth, and all | say is factor that in
That it -- you know, | think -- | think we're prepared
to publish every one of them
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CHAI RMAN BABCOCK:  Ski p, then Paul a

MR WATSON: | amfor all cases being
precedent, and it's very difficult for me to see reasons
why they shouldn't be except practical reasons, and it's
t hose practical reasons that make ne favor the comittee
proposal rather than going all the way at this tine.

The reasons for maki ng everything
precedent to ne are conpelling, and there are basically
three. The first is what we've said about the Suprene
Court, getting Suprene Court review. That's just
reality today. That if it's not published and if it
doesn't appear to be inportant to the jurisprudence of
the state, you're not going to get in the door. That
| eads to the second.

For nmost litigants in the state of
Texas -- let's say 90 percent to use round nunbers --
the court of appeals is the only constitutional right of
appeal they are going to receive. |If there is any need
to use case nanagenent techni ques on one set of cases as
opposed to another set of cases, there is at |east the

implication that was dealt with head-on in Anastasoff
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that there are two tiers of justice, at least two tiers
in which the amount of time, resources, et cetera, are
dedicated to cases. | don't think we can have even the
appear ance of that.
2530

Finally, and every appellate |awer in
this roomhas seen it, and | suspect every appellate
judge has seen it. There are cases which for good
reasons are designated as nonprecedential which are
cutting-edge -- have cutting-edge | egal issues in them
That was precisely the point in Anastasoff. The cost in
delay to litigants and to the systemitself when a case
has to be tried to a jury verdict, when there is a
di spositive case out there which is nonprecedentia
whi ch woul d di spose of it with the dispositive notion in
nmy opinion far outweighs the extra tinme that the courts
of appeals have to put in to rmake every opinion well
t hought -out, fully thought-out, and equally consi dered.

But that's the ideal world. And | cone
back to the reality that if we go to full precedent for
everything today, the courts of appeals are not going to
have one nore justice, they're not going to have one
nore law clerk, they're not going to have one nore
anything to keep themfromhaving to go to the sane case
managemnent techni ques that they wish to avoid. And,
i ndeed, the prediction of going to nmenorandum opi ni ons
like the Fifth Crcuit where you literally get back

fromargunent and waiting in your mailbox is the
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one- par agraph decision will cone.

The only way | can see around that is to
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do what Frank said at the get-go, and | think there was
a lot of wisdomthere that we hadn't thought through.
And that is to let the nove to full precedential use of
every opi nion not come fromus, not even cone fromthe
Texas Supreme Court. Let it come fromthe U S. Suprene
Court of saying, This is what the rule of |aw requires.

If they adopt Anastasoff's reasoning that
we are courts of law, that judicial function is
precedent, it is the application of precedent for there
to be equal justice under law, and if they say that's
what the lawis, that's what the judicial function of
the courts of the United States are, | daresay that the
Texas Suprene Court might follow suit. And if they do
do that, then the legislature would have little roomto
gi ve these people the resources they need to effectuate
a full use of precedent. So that's a |ong way of saying
I"'mfor the conmmittee proposal but only as a stopgap.

CHAI RVAN BABCOCK:  Paul a, before |I get to
you, can | ask Skip a question? Do you think or does
Frank think, nunber one, is this before the U S. Suprene
Court?

MR, G LSTRAP: No. |It's just gone before
the Eighth Grcuit en banc.

MR WATSON: It's en banc.

MR, G LSTRAP: And they haven't granted

2532
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the notion. The notion is pending.

CHAI RVAN BABCOCK: Even assuning -- Skip
even assum ng that the Suprene Court took the case and
af firmed, woul d that be binding on us? Because it seens
to me --

MR WATSON: No

CHAI RVAN BABCOCK:  -- this is an Article
1l case, not a --

MR, WATSON: You're absolutely right,

Chip. This is Article Ill. Part of Frank's nmeno is
Article V, Section 1?

MR G LSTRAP: Five, Section 1, sane
| anguage.

MR, WATSON: Wi ch, you know, the franers
of the Texas Constitution fortunately didn't reinvent
the wheel. They just took the Article Ill |anguage and
plugged it in. That's what I'msaying. | don't want to
predi ct what Justice Hecht is going to do, but it's not
too great a stretch for ne on this one.

CHAI RVAN BABCOCK:  Yeah. But the point
make is the Court could take a different view They
woul dn't be conpelled to follow it just because U. S
Suprene Court says --

MR, WATSON:. Absol utely.

CHAI RVAN BABCOCK:  Paul a had her hand up a

2533
long tine ago and then Bill and then Ri chard.

M5. SWEENEY: | as a practitioner have
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been very frustrated for years when |I had an unpublished
opinion in ny hand that is foursquare ny case and is
going to get nme where | want to go and save a year of
work, and | can't use it, can't talk about it, can't
even, you know, hold it up discreetly and show it to
people. So I'min favor of that. | think we have some
i ssue we have to deal with on prospective versus
retrospective just to ensure that there's fairness of
access to everybody of the old stuff that predates
conputerization so that no litigant is unable to have an
equal playing field in that regard.

The one thing that -- you know, I'mnot a
judge, and | don't have to say every case is equally
inmportant. They're not. There are stupid cases, and
y'all have to decide stupid issues on appeal all the
time. And just because, you know, Edgewood may require
an 80- page opi nion does not nean that some idiotic
billing file mandanus requires that. And if the
di scovery issue cones up and it's an idiotic issue, the
opinion can still reflect in a paragraph or so.

So | don't think that by making al
opi ni ons published that by definition we therefore say
every opinion has to be footnoted and equal to one that

2534
is dispositive on the statew de constitutional issue.
And if -- if the burden does indeed turn out to be
prohibitive, then | think attention has to be given in
the legislature to staffing up the courts. But |

strongly favor making the opinions public, having them
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all be citable, usable, precedential, and available to
all litigants.

CHAI RVAN BABCOCK:  Bil | .

PROFESSOR DORSANEQ | want to revisit the
Conbi ned Committee proposal. In response to a specific
proposal to say that unpublished opinions can be cited
as persuasive, although not binding, the Conbined
Conmittee recomended this |anguage: "Qpinions not
designated for publication by the court of appeal s have
no precedential value but nmay be cited as persuasive
authority by counsel or by a court.” That was sinilar
to what was recomended in the Suprenme Court before.

In the current context in light of this
di scussion, it would be nmy own, you know, persona
recomendati on to say that, "Qpinions not designated for
publication by the court of appeals nay be cited as

aut hority by counsel or by a court,"” and to | eave out
thi s announcenent that they have no precedential val ue.

Now, personally | would -- | would agree
wi th Justice Hardberger that they ought to have, you
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know, precedential authority, but that gets into these
other -- other questions. But as far as the exact
recomendati on, you have the conmittee recomendati on on
t he one hand, which really didn't focus on the |anguage,
"have no precedential value," and then, you know,

anot her choice would be to just sinply say, as |'ve said

and as has been said by others, "Opinions not designated
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for publication by the court of appeals nay be cited as

aut hority by counsel or by a court," which avoids sone
probl ems but seens to address a | ot of concerns that
peopl e have expressed here.

CHAI RVAN BABCOCK:  Ri chard.

MR, ORSINGER. | would like to propose
that we uncoupl e the precedent versus nonprecedent from
publication. The Wst Publishing Conpany, which is our
official reporter, asserts a copyright as to the
i nternal pagination cites on the cases that are in the
Oficial Reporter. And so LEXIS, for exanple, has to
pay a licensing fee to West in order to have the
i nternal pagination.

PROFESSOR DORSANEO O it has chosen to
do so. The question as to whether it has to or not has
not been resol ved.

MR, ORSINGER: Let ne say that the federal
district court in Mnnesota has said they have to, and a

2536
federal district court in New York said they don't have
to, but they do.

CHAI RVAN BABCOCK:  Where's Westl aw
| ocated? At any rate --

PROFESSOR DORSANEO  Where is LEXI S
| ocated? Well, Cincinnati but it used to --

MR ORSINGER: | think it would be
beneficial to everyone if we took the issue of whether
it's precedent or not and severed it fromthe issue of

whet her it's officially published or not because that
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basically -- we're saying that we're giving the
publ i sher of our official journal control over our
docunents that are precedential, but we don't give them
the docunents that are not precedential, and yet we all
know they're all going to be available. | think
everybody here is probably in favor of them being
avai |l abl e.

And so what | woul d suggest is that
let's -- there's no point in distinguishing between
publ i shed and unpubli shed anynore because it's going to
be avail able electronically. The Texas rules of form
still require you to cite to West if it's in West. |
t hi nk what we ought to do is just make it all electronic

and then stanp either "precedential" or "not
precedential” on the opinion rather than "published" or
2537
"not published" on the opinion
CHAI RVAN BABCOCK:  Frank had sonething to
say, then Sarah, then Steve
MR G LSTRAP: | think we're conplicating
our problemhere. There is a well-recognized and
wel | -under st ood di stinction between a published and
unpubl i shed opinion. And the idea of saying that
publ i shed opi ni ons are precedent and unpublished
opi nions are not precedent is sonething that's well
understood by -- in every state.
If we get in-- with Bill's proposal if we

get in and just say they're authority, | don't know what
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that nmeans. Are they precedent, or are they not? And
if they are precedent, then we've changed the rule and
gone to the kind of radical proposal that everything is
precedent. | think we need to naintain the distinction
bet ween published and unpubli shed and precedent and
unpr ecedent and deci de -- and nonprecedent and deci de,
you know, whether we can cite sone of them That's all

PROFESSOR DORSANEQ.  Let me answer that.
| would be willing to take out "as authority" and just
say, "Opinions not designated for publication by the
court of appeals nmay be cited by counsel or by a court."
And let's figure out what in the world that neans, you
know, |ater because | think that at |east advances the

2538

ball where we have agreenent, right? | don't think "as
authority" is trouble -- doesn't trouble nme. GCkay. But
I"'mtelling the trial judge, You have to read this.

MR G LSTRAP: But, Bill, you're saying
let's decide it later. | say let's decide it now what
t hat neans.

PROFESSOR DORSANEO W can't. Let's
deci de what we can decide first, and then let's decide
| ater, maybe |ike an hour [|ater

CHAI RVAN BABCOCK:  Justice Hecht has the
floor.

JUSTI CE HECHT: | personally agree with
Phil, but | would hate for us to litigate from now on
whet her an opinion is precedential or authority or

citable, or because it has a SW2d cite, that neans it's
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in one class of cases preferred; because it has a big

| ong West |l aw nunber, that nakes it not so good or -- it
seens to ne we need to go one way or the other. |

agr ee.

CHAI RVAN BABCOCK: A lot of hands up. |
think it goes Sarah and then Stephen and then, | think
Carl and then Luke. So we'll go that way.

HONORABLE SARAH B. DUNCAN: | would Iike
to speak in favor of Professor Dorsaneo's suggestion
One of the things that keeps cropping up in nmy nmind is

2539
despite several people having witten on the topic,
i ncl udi ng Professor Dorsaneo, we don't know what's
bi ndi ng on anybody in the state of Texas. Bill has
witten that opinions by a court of appeals are in no
sense binding on any of the trial judges in that court
of appeals district or outside of it. | don't think
we're --

PROFESSOR DORSANEQ  What ?

HONORABLE SARAH B. DUNCAN: The | BM case.
Anyway - -

HONORABLE F. SCOTT McCOMN:  That's al ways
been ny view

(Laughter.)

CHAI RVAN BABCOCK: Let the record show the
| aught er .

HONORABLE SARAH B. DUNCAN: |'ve been

sitting here wondering what -- what does "precedent"
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nean as opposed to "persuasive authority" as opposed to
"authority"? | don't think this conmittee is really
abl e to decide that.

CHAI RVAN BABCOCK:  Ch, yeah? Says who?

St eve.

MR TIPPS: | think what we need to do is
to say, with all due respect to the courts of appeals,
that a three-judge panel on a court of appeals really

2540
ought not to have the power and authority to decide for
all tine whether or not the decision that it's making in
a particular case is going to be persuasive, of
precedential value in some future case or not.

| -- | understand Judge Patterson when she
says that some of the cases the courts of appeal s decide
are so specialized, are so fact specific, it's hard to
i magi ne that they would ever be precedential. But maybe
they would be. And, in fact, probably they won't be.

But it just seens to ne to be unwise for us to ask the
court of appeals to nake that kind of pernmanent sort of
decision at that particular point in tine.

I think that over time practitioners
appl ying the conmon |aw are going to figure out which of
the cases are real precedent and which of them are not
much precedent at all, so | think we ought to have some
kind of rule that nakes it possible to cite anything
that's been decided for whatever it's worth and for
| ater courts to decide whether or not it's precedent.

CHAl RVAN BABCOCK: Steve Susnan



21

22

23

24

25

10

11

12

13

14

15

16

17

18

19

20

21

22

MR, SUSMAN: | just thought it night be
appropriate if we could get a show of hands. | nean, it
seens to nme the issues are clear, and there are a | ot of
people sitting around here that say they ought to be the
same as all other opinions, these unpublished ones.

2541
They're all published.

CHAI RVAN BABCOCK:  Ri ght .

MR, SUSMAN: Al l opinions should be
publ i shed sonmewhere, and they ought to have the same --
we shoul d not distinguish between their effect. And
think there's a substantial nunber of people who favor
t hat approach in which case -- | nean, | think we ought
to get a show of hands on it pretty soon

CHAl RVAN BABCOCK: | agree. | think we're
getting there, but there are a I ot of people that stil
want to say sonmething. Carl, then Carlyle

MR HAMLTON. | just want to say that
sure agree with what Richard said a while ago, that
everything is published anyway, so why doesn't the rule
just say, "All opinions by the court of appeals may be
cited"? Wy distinguish between whether or not they're
desi gnated for publication now? Wy not just have, "Al
opi nions are available to be cited by counsel or by the
court"?

CHAI RVAN BABCOCK: Carlyle

MR CHAPMAN: |'m persuaded after hearing

t he discussion that we really are making a nistake to
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concern ourselves with the problens of LEXI S, Wstlaw,
and the West Publishing Conpany. It seens to ne that
the -- that the wise thing to do is to say, as Carl just

2542
suggested, that opinions -- court of appeals opinions
may be cited as authority by counsel or a court and
leave it at that.

We know what "precedential" means. It
nmeans once the court decides that it's persuasive and
relies onit, it becones precedential. That's what it
neans. And we ought to be able to cite those opinions
as authority and let themrest on their merits and on
the nerits of the case as they apply. And that's what
we ought to do I think.

CHAI RVAN BABCOCK:  Luke.

MR, SOULES: | synpathize with the burden
of the court of appeals, and | think it's real. They
don't have discretionary review authority. Their
caseload is absolutely deternmined by the litigants and
how many people want to line up and try to get some of
their hard work and sweat, thinking processes, and
reasoning, and it's very well done. So we have a
probl emthere, but maybe -- nmaybe the rules can sort of
speak to that in another place.

| do agree that everything is already
published. W nmay not want to call it published, but it
is published. And I think the very sinple fix for this
is just to repeal 47.7, period. Don't say anything.

That's all we got to do. And then | think we'd probably
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see a shift maybe in the -- in the cultural processes in
the courts of appeals, one of which nmay be which sort of
deci si on- naki ng process the justices go through.

My partner, Justice Wallace, considered
his primary function while on the Suprene Court back in
another day with different ideas probably on the court
as a whole, his was to decide the case. He didn't fee
like he had to wite on every point in the case. |If
there were one or two or three dispositive points,
that's what he wote about, and he decided his cases,
and when you read his decisions, they're pretty short on
the whole. There are a few that are nore inportant.
Sone of them are very inportant cases.

VWhet her or not -- well, in the workers
conp area he wote sonme two and t hree-page cases that
are still governing |aw today that are very, very
i mportant, but they were short. Qher justices and
anot her great friend of mne, Justice Pope, tended in
some cases to wite nore lengthy opinions to try to
really tal k about the jurisprudence.

So there may be a shift one way or another
in that, and it's sort of a decision on how we -- how
the justices on the courts of appeal approach
deci si on-maki ng. And then we can turn to another part
of Chap -- Chapter 47 rule after we repeal 47.7, and we

2544

see that there -- there's two kinds of opinions.
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There's a witten opinion, and there's a nmenorandum
opinion in the succeeding sentences. The witten
opinion is to be as brief as possible, but it's to
address every issue raised and so forth necessary to the
final disposition of the appeal. Maybe we're talking
about two many issues. Maybe some of themaren't
necessary. If so, we don't have to tal k about those

when we write.

But then -- and | don't see this witten
on court of appeals decisions in the state; | see them
witten on federal circuit court opinions. "Were the

i ssues are settled, the court should wite a brief
nmenor andum opi ni on, no | onger than necessary, to advise

the parties of the court's decision and basic reasons

for it." So there nmay be a shift to using that second
sentence of 47.1. | think we ought to just repeal 47.7
and let the case -- let it roll. And then everything

el se that we do with all the other opinions follows
naturally fromthat repeal

CHAl RVAN BABCOCK: St eve, then Frank

VMR YELENOSKY: That may be the fix.
VWhat ever we do, |'mvery nuch agai nst having appellate
courts label an opinion in any fashion, and | don't
think that they can. | think constitutionally that when
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the court acts, whatever it does and whatever it says,
parties should be able to bring that to the attention of
someone el se and argue that it has value and if -- and

what ever value they think it has and not be precl uded
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because it's been | abel ed one way or anot her

And as Wendell said, | mean, we can figure
out how rmuch value it has. That's what |awers do. W
don't normally need a sign in a case that says this is
dicta. W figure out this is dicta because it wasn't
necessary to the decision. Now, if a judge wants to put
a signpost in there, fine, but it's a signpost. It
shoul dn't be something that precludes a party from
trying to give it nore weight than that judge thought it
shoul d be given.

CHAI RVAN BABCOCK:  Fr ank.

MR, G LSTRAP: The rule of precedent is
not that prior opinions of the court are authority. The
rul e of precedent is that prior opinions of court are
bi ndi ng upon that court, and the court cannot rule
differently unless it has a good stated reason that it
articulates. Indeed in the federal circuits, the panels
can't change it even if they have a good reason. They
have to go en banc.

Now, it's true in state court maybe the
rule is not so rigorous. But I'mtroubled. And you can

2546
read the |1 BM case, and you can form your own opini on of
that. But | amtroubled by the notion of just kind of
blurring the idea of a precedent. It seenms to ne -- it
may be constitutionally required. And we can't |eave
this with some rule that sinply says that, Well, they're

all kind of precedent. They're either precedent or
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they're not. Maybe they're all precedent, but we can't
get away fromthat notion.

CHAl RVAN BABCOCK:  Well, it seens to ne,
Frank, picking up on what you're saying, that it nay be
our duty to tell the Court what our collective thinking
i s about whether or not the Anastasoff case is correct
in saying that there's a constitutional conpulsion to
the precedent -- precedential weight of prior
unpubl i shed opi ni on

MR G LSTRAP: | don't see how we can tell
the Court whether we think sonething is constitutional.
I think the best we can do is to tell the court whether
we think the practice of having sone opinions as
precedent and sonme not or all opinions as precedent is
good -- good prudent policy. | think that's the best we
can do here.

HONORABLE M CHAEL H. SCHNEI DER: Let ne
al so say --

CHAl RVAN BABCOCK:  Judge -- |'msorry.

2547

You get trunped by the Supreme Court judge.

JUSTI CE HECHT: Just to conplete Luke's
proposal, it seens to nme if you' re going to repeal 47.7,
you ought to repeal 47.4 and change 47.3 to read sinply,
"A court of appeals mnmust make its opinions available for
publication."

PROFESSOR DORSANEO. Al so woul d do away
with the 6 --

MR ORSINGER: | second that.
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HONORABLE SARAH B. DUNCAN: There is a

practical aspect to this. [|I'mwth Justice Patterson
I like nmy books. | like the prenmise, | like the
conputer, but | like ny books. There's a very practica

probl em here that we've got to have somnething that says
whet her it gets printed in SW3d or so |long as SW 3d
exists. So even if we repeal -- and | think it's a
grand idea -- repeal 47.7, there's still going to have
to be sone decision-making process in the court about
whet her that opinion gets sent to whatever conpany it is
to get printed in the official paper reports of the
St at e.

MR, ORSINGCER  Why?

MR, SOULES: Can't you just leave that to
whoever orders it?

MR YELENOSKY: Can't you put it on-Iline

2548

and pick it up --

MR SOULES: Just whoever sends the
court -- the clerk a check for a copy gets it.

HONORABLE SARAH B. DUNCAN:  What |'m
saying is if we repeal 47.7 --

MR SOULES: Ckay.

HONORABLE SARAH B. DUNCAN: -- and then

repeal 47.3 that says -- with the deci sion-maki ng
process on unpublished opinions, are we just not going
to have a SW3d anynore?

MR, SOULES: |If West orders the opinions
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fromthe court and wants to publish them they got them

PROFESSOR ALBRI GHT:  You will have SW 3d,
but it's going to -- there's going to be a big ol' fat
book every week.

MR, ORSINGER: What's going to happen is
people will discontinue their subscriptions to SW 3d,
and we're going to nove past paper

PROFESSOR DORSANEQO.  That will happen
anyway.

MR, ORSINGER: It's just a question of
when.

CHAI RVAN BABCOCK:  Bill -- M ke

HONORABLE M CHAEL H. SCHNEI DER  One thing

about these nunber of cases that don't get published,

2549
nost of those are crimnal cases. |In fact, | would
say -- | would say al nost 80 percent of those that don't
get published are criminal cases, and they're -- they

can be 30 pages long. And it's basically because the

crimnal lawis -- you just don't have a big pool of
laws to reach to to handle the case. And so -- and nany
ti mes you have indigent -- or pardon ne -- pro se

def endants who are raising things that have not only
been -- maybe not waived, but it's just like the other
40 cases we had that week.

| don't think you really want -- | nean, |
don't want to be presunptuous, but I think if you saw
t he nunber of cases, if you read our unpublished cases

at least on the 1st Court of Appeals, | don't think that
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it would contribute any to the jurisprudence, and

think it's inpractical to do this. [|'ll just say that.
| understand where you're coming from it sounds good,
but | don't think it's good governnment. And, | nmean
good government neans | ooki ng out for the individual, of
your particular client's interest.

CHAI RVAN BABCOCK:  Bil | .

MR, EDWARDS: You forget that back in the
late '50s and early '60s, the draft of Rule 47 was
pushed by -- at a tine when the nedian | awyer inconme was
about $14,000 a year. The nunber of cases was

2550
multiplying at a rapid rate, and we were getting naybe
one or two Sout hwest Reporters a nonth, and we coul dn't
afford it.

So the Bar started junping on Westlaw and
everybody el se to cut down on the nunber of published
opi ni ons because it was just getting too darn expensive.
That's where it all started. | can tell you because
was there. And then we -- but we didn't -- we hadn't
even invented a Xerox machine in those days. No
Thernmof ax -- you couldn't get the book through the
Ther nof ax nachi ne.

MR WATSON:  You tried.

MR, EDWARDS: But now we've got the
el ectronic stuff available, and as long as the stuff is
el ectronically available, there's no reason for not

having it all available and precedential if it will be,
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not deci ded by sonmebody else. | think there's going to
have to be, as long as there's an official printed
reporter, sone nethod of thinning out the nunber of
cases that get reported, or we're going to price the
thing clean out of any reasonable reason for having it
at all, which may be okay, but there needs to be sone
way of getting things that people think are really
important in print as long as it's going to be printed.

CHAI RMAN BABCOCK:  But, Bill, don't you
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think the market is going to take care of that?

MR, EDWARDS: Well, not as |long as we have
a requirenent that we've got an official witten book --

MR, ORSINGER: Wy don't we have an
official electronic book?

MR, EDWARDS: |'m not saying we shoul dn't
have that.

PROFESSOR ALBRI GHT: Richard, | think you
assune that everybody is as electronically astute as you
are, and that's just sinply not true yet. And | think
you know, one real problemis having too rmuch
information. Then it all becones inaccessible. And if
everybody has to pay for a big fat SW3d that cones out
every day, then it becones conpletely inaccessible
because you can't afford it. There still are a bunch of
| awyers that don't nake a whole [ ot of noney.

MR ORSINGER If unpublished opinions
have precedent, they had better |learn how to get ahold

of unpubl i shed opi ni ons.
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PROFESSOR ALBRI GHT: Wl |, they may be
able to get ahold of them but | don't think -- you
know, in nost cases the ones that are designated
unpubl i shed just aren't that inmportant and for your
standard | awer that's running down to the courthouse
every day.
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CHAI RVAN BABCOCK:  Wal | ace.

MR. JEFFERSON: One -- one problemthat
di scovered early on in the practice is when the courts
don't -- didn't have to publish their opinions, | don't
think they all agreed that a prior opinion bound them
absent en banc -- an en banc opinion. And so you would
get on one rule of law Qpinion A and Opi nion B out of
the sane court with different panels. And -- and when
they wouldn't provide themto Westlaw, there was no way
to point out the hypocrisy or contradiction or whatever
in that court.

And so the one thing I would favor is you
ought to be able to cite them and they ought to be
going to Westlaw or sone publication. | don't think
they ought to all be in the books because nmany
unpubl i shed opi nions are useless to any practitioner or
to any other judge, but I think they ought to all go to
sone sort of electronic service just to discipline the
courts and to allow the parties to say, "There's
somet hing going on here. You need to resolve this," to

ask for -- seek en banc review when there's a conflict
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within one district on the court of appeals. So | would
be in favor of some sort of rule that forces at |east
el ectroni c publication or access.
CHAI RVAN BABCOCK: W got Bill, then Jan
2553
and then Stephen.

PROFESSOR DORSANEOC  Weél |, whatever is
goi ng to happen on the publication or not publication is
going to happen. W could nmake it plain what it means
here. Wien it says sonething is designated "not for
publication," it means it's designated not for
publication in the official print publication, you know,
assum ng that that is an official publication, cone up
wi th some sort of |anguage that spells that -- you know,
spells that out. | think that's -- | think actually
ultimately West woul d probably decide not to publish
these things if they're going to be given away for free
because nobody will buy them

But, you know, that -- that could be
spelled out, and then -- then the committee proposal
original formor as nodified, would work fine. | in
some ways think that talking about these books and the
expense of these books and all of this, | agree with
Carlyle. W're getting off into worrying about
sonmet hing that we really shouldn't be driven by, what's
going on in the publishing business.

CHAI RVAN BABCOCK: | think Jan --

MR SOULES: |Is there a web site that the

courts of appeals' opinions go on?
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HONORABLE SARAH B. DUNCAN: Each court has
2554
their own web site.

MR ORSINGER But within the next three
nonths or so, the State Bar is going to open up a web
portal with a service provider that's going to provide
free for all Texas | awers Texas cases back to 1950. So
the contract is not signed yet, but it's close. And so
| think we can count on that. And if it isn't offered
for free, it's going to be next to free before |l ong just
because of the market.

MR, WATSON: Wi ch Texas cases, published
or unpubli shed?

MR ORSINGER Whatever's in the database

HONORABLE SARAH B. DUNCAN:. How do you
think you're going to get unpublished -- unpublished
cases before they were even avail able on the conputer?

I mean, one of the reasons we put our opinions on
West -- our unpublished opinions on Westlaw i s because
we couldn't find out what they said.

HONORABLE M CHAEL H. SCHNEIDER  That's
true.

CHAI RMAN BABCOCK: Jan and then Steve
Ti pps.

HONORABLE JAN P. PATTERSON: | want to
reiterate the inportance of availability because there
are courts of appeals that don't release their

2555
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nonpubl i shed opi ni ons, and those shoul d absol utely be
rel eased. But | also amconcerned -- it's not because
of factual conplication; it's not because of the anount
of work. But | think that there is a quality of justice
aspect to this, whether it be in information overl oad,
which may not ultimately serve all |awers, or -- keep
inmnd that briefing is limted.

The issues in nany cases are vast and
many, and the quality of briefing varies fromcase to
case. And that shouldn't affect availability, but it
does affect the quality of justice in this regard. |
nmean, there are many cases in which there are a couple
of main issues and the | awyers al so raise other issues.
And they are just not -- sinply not well briefed, but
t hey rmust be addressed because they' re necessary to the
di sposition of the case.

| do worry about -- whether it's courts of
appeal s or lawers, the quality of citation, it seens to
nme, has deteriorated in proportion to the anount of
materi al nmade available, and there is a blur as to what
is precedent and what is binding and what is persuasive,
and we do need to return -- and this discussion is very
heal t hy because it might return us to those days where
it was nore neani ngf ul

But it's not so nuch the nature of our

2556
opinions as it is the nature of the briefing and the
nunbers of issues and the nunber of decisions and the

i nformati on overl oad. Just because the information is
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made available, it doesn't nean that the quality is
going to be better. And so sone of these brief
di scussions are going to be distorted, and even now you
see -- the opinions may be briefer in dealing with nore
i ssues, | get the sense. And you'll see courts of
appeal s citing as overwhel mi ng precedent a deci sion of
anot her court of appeal that just deals with it in a
sentence. And so | worry really about the quality here.

And | think that the proposals are good,
and we need to respect the swift transition here. The
other thing | will say is | really thought that | would
be on the front edge of releasing these decisions and
because | thought it was going to be rmuch nore
controversial than this, so I'mglad that nmy cohorts are
supportive of that. But | suspect that we are in the
vast minority and that there would be a ground swell not
for bad reasons but for good reasons. But | think that
that needs -- that there are good reasons for that
concern by appellate judges, and it doesn't just relate
to amount of work; it relates to quality of our work and
| awyers' work.

CHAI RVAN BABCOCK:  Ti pps, Buddy, and

2557

Justice Schneider. Justice Schneider |ooked |ike he
was -- maybe wanted to --

HONORABLE JAN P. PATTERSON. Can | finish
one final thought?

CHAI RVAN BABCOCK:  Ch, sure. |I'msorry.
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HONORABLE JAN P. PATTERSON. And |'m going
on alittle bit here, but one other aspect is that -- of
precedent is that you treat all cases that are alike
alike. There is a fundanental fairness aspect here, and
so our job as lawers is to figure out what cases are
anal ogous and what cases are alike. And so to the
extent that there is final analysis and an ability to be
able to garner the truth and the wi sdom out of a case,
think that our systemof justice is best served with
that system and | think that that systemis better
served by one of the hybrid reconmendati ons here.

Thanks.

CHAI RVAN BABCOCK: Do you mind if Justice
Schnei der - -

MR TIPPS: |'m always happy to defer to
Justice Schneider.

HONORABLE M CHAEL H. SCHNEIDER: It won't
take but a half second. | know that some states -- if
the real concern here is that naybe the court -- courts
of appeals aren't doing a very good job of weeding

2558
t hrough and determi ning what is precedent, sone states,
they -- the internediate courts of appeals don't even
deci de whether or not it should be published. It goes
to an independent body that does it.

In addition to that, there could be -- |
could see a systemwhere if the court -- court makes
it -- court would -- the appellate court would say

basically this case should be published or it should not
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be published, that that very issue itself could be
appeal ed to sone type of group, whether or not it's a
bar group or whatever, that woul d point out what the
precedent -- what they thought should be published.

But | agree with what Justice Patterson is
saying. It does really get down to a quality issue, and
| don't know that you're doing yourself a favor by
having all this dunped over into the system

CHAI RVAN BABCOCK: St ephen Ti pps.

MR TIPPS: | think there ought to be
three things. The first is legal; the second two are
administrative. As far as legality goes, | think that
every opinion that the court of appeals wites should be
avai |l abl e to subsequent litigants -- litigants to be
cited and argued as persuasive or precedential if indeed
it is. And, frankly, | think the best way to do that is
to repeal 47.7.
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The two administrative things are sinply
to make sure that all of the opinions that courts of
appeal s hand down are avail able in some way, on the
I nternet or whatever, and maybe the State Bar is going
to take care of that. And the third thing with regard
to West, | have no problemw th the court of appeals
maki ng some kind of judgnent that this is the kind of
thing that probably belongs in a book so |long as that
doesn't affect the weight of the case

HONORABLE JAN P. PATTERSON: W are
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delighted that there is obviously a clanoring out there
that is occurring.

CHAI RVAN BABCOCK: | think it went Buddy,
Carlyle, and Scott.

MR LOW | guess |'ve never been one
accused of just wanting to make change, and so --

CHAI RVAN BABCOCK:  You're the biggest
change agent on this conmttee.

MR LON Wth that background, let ne
make this statenent about the quality of the work.
Right nowit is so extrenmely difficult to keep up with

t he published opinions, and so the |awers aren't using

that really very well. So let's give thema whol e bunch
nore so they can use that not very well. [|'mnot
agai nst - -

2560

PROFESSOR DORSANEQ: The only sol ution
there is Suprene Court opinions. That's the only
solution to that problem

MR LOWN |'mnot against these things
bei ng avail abl e, but designated -- and courts can give
t hem what wei ght as they want to, but | don't think just
giving themnore is going to give nore quality; it's
going to give nore confusion. And we are not in the
publ i shing business, but | can tell you right now -- |
nmean, | know of one case involving several billion
dollars, and the lawyers did not -- | nean, they had
| awyers hired in Washi ngton and every place. They

didn't find a case that was directly in point out of
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lowa's published federal circuit case. That was found
by a clerk. So they're not using what they got.

CHAl RVAN BABCOCK: Carlyle

MR CHAPMAN. It would seemthat if we
were to reconmend the repeal of 47.7 but keep the
standards that are set forth in 47.4, that we may be
able to advance the ball here in ternms of deternining
what should go into the, quote, official reporter and
what shoul d just be available. And so we elininate by a
repeal on 47.7 this distinction between what can be
relied upon and what can be cited and what nay be
per suasi ve but keep a standard with regard to what woul d
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be in the official reporter for the state. And that may
be a way to acconplish both of the concerns that have
been set forth here.

CHAl RMAN BABCOCK:  Scott --

MR CHAPMAN:. Excuse me, Chairman

CHAI RVAN BABCOCK:  |'m sorry.

MR, CHAPMAN: W have sone fairly clear
and concrete requirenents for -- for that standard set
forth in 47.4.

HONORABLE F. SCOTT McCOAN: | woul d just
like to make one point. [I'mgoing to have to run. |
hope to be able to come back. But | agree with
Carlyle's suggestion. It ought to all be avail able.

You ought to be able to cite all of it. It all ought to

have what ever value as precedent it's worth as a natter
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of logic, but -- but we still need standards for
publication, and sonme of it should be cited -- | nean,
shoul d be published, and sone of it shouldn't. And I'm
going to give you a reason that hadn't been suggested so
far.

Everyone seens to assunme that if it's al
published, it all cones up to the top level. In fact,
if it's all published, it all sinks down to the bottom
level. There is -- thereis a -- there's a vanity, if
you will, or a culture, if you will, that if you put it
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in the book, if you put it in the official reporter, it
has to represent your best work, your good work. And
just think that we're not ready to change that culture,
and if we print books that have it all that are |long and
nobody uses them that we're actually going to
deteriorate the quality of our good work instead of make
it better.

PROFESSOR DORSANEO. M. Chai r man.

CHAI RVAN BABCOCK:  Yeah, Bill.

PROFESSOR DORSANEQ.  Let me ask y'all this
guestion. You get this book, this hard-bound book, and
it has -- sonebody wanted to sell you a book that had a
fifth of the cases init. Al right. That's what
you're going to buy because you can pay X anount of
noney for that. Are you going to buy that, or do you
want all of the cases?

HONORABLE F. SCOTT McCOMN:  You' re goi ng

to buy it. If it's the official book and it's --
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PROFESSOR DORSANEQ  It's an official book
that has one-fifth of the cases.

MR, G LSTRAP: You're going to buy it if
it has all the cases that are precedent. That's what
you' re going to buy.

PROFESSOR DORSANEO: Al right. Wvell,
then we're going to have these other cases that are kind
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of --

MR ORSINGER After we take a vote --

PROFESSOR DORSANEQ  West is not even
going to publish w thout --

MR ORSINGER: After we take a vote, it's
going to be precedent, and West isn't going to publish
this anynore because they'll |ose noney.

PROFESSOR DORSANEO.  To try to go back to
the days that we need -- we need fewer cases because
it's too much to read, that's just silly. | rmean, if
t he cases have precedential value, they're going to be
publ i shed, and you're going to want all of them You're
not going to want just some --

HONORABLE F. SCOTT McCOMN:  Let ne give
you an exanpl e since you asked the question. People buy
col  ected works of Yeats that don't have everything he
ever wote, that has the best of what he did.

HONORABLE JAN P. PATTERSON. That's a
great anal ogy.

HONORABLE F. SCOTT McCOMN:  And peopl e are
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goi ng to take books that the court of appeals judges

have said, This is worth publishing because it neets

t hese standards and it |eaves out the junk. It is a

book with junk edited out, and people will buy that, and

judges will do better work if they have the option of
2564

putting it in the book.

MR ORSINGER: Scott, is it an answer to a
mal practice claimif you didn't cite the controlling
case in your favor because | just have the SW3d and |
don't have an el ectronic subscription?

HONORABLE F. SCOTT McCOMN: You may stil
have an el ectronic subscription. You may still search
the el ectronic database. But if there is an officia
book that represents what the justices say is their best

work, it's going to have value, and it's going to have

value to the judges. It's going to have value to the
lawers. | don't think our culture is ready to change
yet.

And it seens to me that it's fair to do
this a step at a tinme. Wy have a big revolution? Wy
not just say, Everything is available, everything is
cited, this is what we're going to publish. And ten
years fromnow if you're right and I'mwong, we can
change t hen.

CHAI RVAN BABCOCK: The greatest hits of
the 1st Court of Appeals.

HONORABLE F. SCOTT McCOMN:  Exactly.

CHAI RVAN BABCOCK:  El ai ne had her hand up
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a mnute ago

HONORABLE F. SCOTT McCOMN: | got to go.
2565
PROFESSOR CARLSON: | think the conmttee

is really suffering under a misconception if you think
that all lawers are conmputer proficient or can afford
to be on-line all the tinme. Bill, you and | get it free
as academics, but | can tell you a |lot of our students
fromnmy |aw school go out and practice as snaller
practitioners or mediumpractitioners, and they really
don't have the resources to do that.

We nake our law |library at South Texas
avail able to the public and seven days a week, and | can
tell you that it is not -- the audience in that library,
the users of that library are not just students. W
have citizens conming in, a lot of citizens. W have a
ot of small practitioners coming in. That's their main
source of authority. They don't have the ability to buy
Sw2d four tinmes a nonth. And | think we would really
do a disservice at this point if we took the |eapfrog
and said, Well, let's publish everything in Southwest so
we drive West out of business. | think that's not
responsi bl e business. | really don't.

| agree with Luke. | think 47.7 being
renoved is a good idea. | really do. But |I don't
think -- and | think the Suprenme Court has the authority
to issue an order to the courts of appeals directing

themto make their opinions available to electronic
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submi ssion. And those cases in which soneone is worried
about finding every authority, they're going to spend
the noney then to do the electronic research, but they
don't necessarily have the resources, Richard.

MR, ORSINGER. By the tinme the Suprene
Court votes on this question, we will know whether or
not case lawis free to everyone in Texas.

PROFESSOR CARLSON:  And, you know,
Ri chard, that idea has been around for a little while,
and that would be great if it comes together. But even
if it's made avail able, you know there's glitches, you
know there's a learning curve. And it nay or may not be
conpletely free, and you have to have the conputer
access.

CHAI RVAN BABCOCK: We're going to take a
break here in about ten --

MR SOULES: Can a court -- excuse ne.
Can a court of appeals bury an unpublished opinion and
not permt the public to see it?

MR ORSI NGER  No

MR, JEFFERSON: They've done it

MR, SOULES: What ?

MR, JEFFERSON: They've done it

HONORABLE SARAH B. DUNCAN:  No, but they
cannot submit it to West --

2567

MR ORSINGER: It's a public record, but

you have to know about it to request it. |If they don't
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submt it to a database, you have to know about the
opinion in order to request it.

HONORABLE SARAH B. DUNCAN:  For instance,
Luke, the 2nd Court of Appeals in Fort Wrth does not
send its unpublished opinions to the el ectronic
dat abase. It doesn't go to West and LEXI S.

MR SOULES: Even if they ask for it.

HONORABLE SARAH B. DUNCAN:  |'m sorry?

MR SOULES: Even if the database has
asked the 2nd Court.

HONORABLE SARAH B. DUNCAN:  None of them
go. The Houston courts started it. If it --

HONORABLE M CHAEL H. SCHNEI DER  The
Houston courts did what?

HONORABLE SARAH B. DUNCAN:  They didn't
want to differentiate when they were transnitting to
West and LEXI S between published and unpublished, so
they just started sending themall. And that was
years -- a decade, 15 years ago. And then other courts
by choi ce have decided to send their unpublished
opi nions to the conputer databases. And now sonme do and
sonme don't.

CHAI RVAN BABCOCK:  |1'm going to nmake a
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proposal, and then we're going to take a break, and we
can think about it. The proposal is to delete 47.4,
47.6, and 47.7 and to anmend 47.3 to say, "All opinions

of the court of appeals nmust be rmade available to the
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public including public reporting services, print or
el ectronic," period.

MR G LSTRAP: Can | ask for a
clarification? By that we're saying that all opinions
are precedent. | nean, that's the effect of that
rule -- of that amendment, isn't it?

CHAI RMAN BABCOCK: It nay or may not be.

MR G LSTRAP: Well, it seens to nme |ike
that's what it is.

HONORABLE SARAH B. DUNCAN:  Coul d you --

CHAI RVMAN BABCOCK:  Yeah. 47.3 would say,
"Al'l opinions of the court of appeals nust be nade
avail able to the public including public reporting

services," conma, "print or electronic," period.
HONORABLE JAN P. PATTERSON: Upon request.
CHAI RVAN BABCOCK: CGuys don't want to take
a break, huh?
HONORABLE M CHAEL H. SCHNEI DER:  May

make an alternative suggestion? Start with 47.7 and

then go down of what you said.

CHAI RVAN BABCOCK:  |I'msorry. | said
2569
delete 47.7 --
HONORABLE M CHAEL H. SCHNEI DER:  No, no,
no. |'msaying let's vote. Let's sever it.

MR, ORSINGER: He wants to do it one at a
time. He doesn't want to vote on the whol e package.
HONORABLE M CHAEL H. SCHNEIDER: |'m

novi ng for a severance.
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CHAI RVAN BABCOCK: (Ckay. You want to
sever. Well, this is just sonmething to talk about --

HONORABLE M CHAEL H. SCHNEI DER  Ckay.

CHAI RVAN BABCOCK: -- since we haven't
been able to talk for a while. 15 minutes.

(Whereupon a recess was taken.)

CHAI RMAN BABCOCK: I'm getting conflicting
nessages fromour group. Dorsaneo and Susman say, Let's
vote at all costs. MNanara joins that. And --

M5. SWEENEY: They said what at all costs?

CHAI RVAN BABCOCK: Vote. But others say
that this is too inportant an issue to race through
so -- Judge Peeples is with that canp. But I'Il throw
something on the table to talk about, and it is a
proposal that 47.4, 6, and 7 be del eted and we anend
47.3 to say, "All opinions of the courts of appeals mnust
be nmade available to the public including public

reporting services," conma, "print or electronic.”
2570

One thing we should keep in nind, and that
is contrary to what may be the assunption of sone is
that the West -- the SW3d is not the official reports
of the state of Texas. And Justice Hecht confirns that
there is no contract with West Publishing Conpany that
says, for exanmple, You will be our official reports, and
in exchange for that you will agree that we can tell you

what to publish or not to publish.

In the absence of that contract, West
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Publ i shing Conpany is fully free to publish all the
unreported decisions that they can lay their hands on
So that is not really nmuch of an issue for us to
consider. |If Wst wants to, they can put out, you know,
the best and the worst of the 1st Court of Appeals.
Yes, Justice Hardberger?

HONORABLE PHI L HARDBERGER: M. Chairman,
was that a notion you nade?

CHAI RVAN BABCOCK: Wl l, | can turn it
into a notion, sure. Yeah

HONORABLE PHI L HARDBERCGER: If it's a
notion, | second it.

CHAI RMAN BABCOCK:  Ckay. Judge Peepl es,
you want to talk about it?

HONORABLE DAVI D PEEPLES: | just want to
be sure what you're proposing to do. You said elimnate
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47. 7.

CHAI RVAN BABCOCK:  Four, six, and seven

MR. EDWARDS: You've got to look -- if
you're going to do that, you' ve got to |ook at 47.3.
And if you're going to --

CHAI RVAN BABCOCK:  |' m amendi ng 47. 3

MR, EDWARDS: And you're also going to
have to ook -- if you're going to do away with 47.7, |
think you have to ook at Rule 48, and that is where the
courts of appeals are required to send their opinions.
W' re tal ki ng about making them available, and if we're

going to do that, then we need to provide that those
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opi ni ons be sent sonmewhere where we have a reasonabl e
chance of havi ng them avail abl e.

CHAI RVAN BABCOCK: No, | disagree with
that, Bill, because nmy proposal on 47.3 is that the
courts nake them avail able. That doesn't necessarily
dictate that the courts have to do any particul ar thing.

VMR EDWARDS: Well, how are they
available -- if I"'msitting in Nacogdoches and the
El Paso court of appeals hands down a group of decisions
and lays themon their table out there, they're
avai l abl e, | guess, but how are they available for ne in
Nacogdoches? | don't even know about them

CHAI RVAN BABCOCK:  Well, the way it works

2572
now, | think, generally is that you call up the court
and you say, | would like to obtain copies of the X Y,
and Z opi ni ons.

VMR EDWARDS: Well, how do | know | want
t hen®?

CHAl RVAN BABCOCK: Wl l, | guess --
don't know.

VMR EDWARDS: How do | research then? How
do | know -- they are really in nmy mind not available to
nme because | can't use them

JUSTI CE HECHT: As a practical matter the
publ i shing services are going to pick themup

PROFESSOR DORSANEO:  And that's how

they're avail able to you now, not because anybody tells



15

16

17

18

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

them they have to do that.

JUSTI CE HECHT: W don't nmke the 1st
Court of Appeals -- nobody makes the 1st Court of
Appeal s publish their unpublished opinions, and nobody
nmakes West pick themup, but West just does. |If the
court of appeals wants to do it, then there's going to
be a narket for it, and Chip's change would require the
courts of appeals to nmake them avail abl e.

CHAI RVAN BABCOCK:  That's all

MR HAMLTON: | think it's good to repea
47.7, but | think we need to have a comment that says
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that from now on you can cite all opinions because
there's a ot of body of |aw out there saying you can't.
Courts are used to that rule, and | think we ought to
tell people in the comment that from now on you can cite
all opinions.

MR, d LSTRAP: Including past ones?
I ncl udi ng ones from 19107

CHAI RVAN BABCOCK:  Judge Peepl es.

HONORABLE DAVI D PEEPLES: Chip, it seemns
to ne that we've got consensus on two of the three
i ssues we've been tal king about. | haven't heard
anybody di ssent fromthe notion that everything witten
by a court of appeals ought to be available
el ectronically to whoever can get it, and | haven't
heard anybody di sagree with the notion that once you get
one of these opinions, you can cite it to a court.

But | think what you propose would go
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further than that because the issue that | think we
have -- need to discuss sone nore is is there going to
be a distinction? Can courts designate sonething for a
hi gher status, which right now a publication is, and
don't think we've got consensus on that. W've had a
ot of, | think, excellent discussion, but we have not
resolved that one in my opinion. And | think to
elimnate 47.4 woul d touch upon that issue, which is
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different from Can you cite it, and is it
electronically available to everybody?

CHAI RMAN BABCOCK:  And | think that's --
that's a good point, except for the fact that we're
confusing publication -- | nean, you're taking
publication in the narrow sense that a court has sone
control over it, and |I'msaying that the reality today
is they don't have any control over it because it is
publ i shed, no matter what you say.

Now, you can say on the opinion, This is
not a cool opinion, so don't -- don't look at it as
carefully as you m ght or sone signal, sone flag. But |
think it's confusing in this day and age to say, Don't
publish, because it is published, and we all knowit's
publ i shed.

HONORABLE JAN P. PATTERSON. Well, the
| abel says "not designated for publication," so it does
say not cool

MR, G LSTRAP: It says -- 47.3(b) says
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you've got to put on the opinion "publish" or "not
publish."” That's how you deci de.

CHAI RVAN BABCOCK: Right. And | propose a
change on that.

MR YELENOSKY: And West follows that
designation by not putting it in the book if it says
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"not designated for publication.” And they just choose
to do that or --

CHAI RVAN BABCOCK: But they're not
obligated to do that.

MR, YELENOSKY: So --

CHAI RVAN BABCOCK:  They just do it.

MR, ORSINGER: But if they do do that,
t hey own the pagi nation

MR, CHAPMAN: Well, they do that because
it's not precedential value. W say it can't be cited
in 47.7. That's why they don't publish it.

CHAI RVAN BABCOCK:  So why woul d t hey spend
the noney in the paper costs to put it inif it's a
nullity basis?

MS. SWEENEY: And why woul d anyone buy it?

CHAI RVAN BABCOCK:  And why woul d anybody
buy it? Right.

MR. EDWARDS: Wiy are some of the
unpubl i shed opi nions on the el ectronic basis and not
ot hers?

MR, ORSI NGER: Because the courts choose

to make them avail able, and since they're available, the
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el ectroni c services nake them available to the | awers,
and then the | awyers use them

VR EDWARDS: Now we're back to where |
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started from They are not avail -- not all the court
of appeal s opi nions are, quote, avail able, unquote.

MR, ORSINGER. But they will be after
Chip's rule is voted in because they're required to nmake
them avail able to the el ectronic services.

MR. EDWARDS: Wiere is it going to say
t hat ?

MR ORSINGER H s notion.

CHAI RVAN BABCOCK: That's what ny --

MR, EDWARDS: |s that part of it? Okay.

CHAI RVAN BABCOCK:  47.3 woul d say, "All
opi nions of the courts of appeal nust be nade avail abl e
to the public,” which | think is constitutionally
conpel l ed, "including public reporting services, print
or electronic," period. Frank.

MR, G LSTRAP:  Chip, your proposal | think
pretty clearly, you know, denolishes the whole edifice
for -- for distinguishing between public precedenti al

opi ni ons an nonprecedential opinions in Texas. And if

this passes, then they're all precedent, | think.
CHAI RVAN BABCOCK: Maybe so. | don't
know -- certainly if this Anastasoff case is the |aw,

they are anyway regardl ess of what we say.

MR. G LSTRAP: Leaving that aside.
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Leaving that aside. W can't deci de whether Anastasoff
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is the law, but we -- | don't see any -- anything that
keeps all opinions from being binding precedent if we
pass this rule.

CHAI RVAN BABCCOCK:  There's not hing t hat
says they are and nothing says they aren't, but the
argunent would be -- | nean, the rule would be silent on
that fact. But we certainly would take the inpedi nent
away that they could be because right now there's a rule
whi ch may or nmay not be constitutional that says they
can't be. So we're renoving that.

So, yeah, tomorrowif I've got a -- if
|'ve got an appeal and there is an unpublished -- a
previously unpublished opinion I'maware of that's on
all fours and it's tightly reasoned and it's well
witten and it's -- and it seens to answer the question
that I'mpresenting to the court of appeals, yes,
could cite that, and the court of appeals can do with it
what it will.

MR G LSTRAP: | think it woul d binding
precedent to the extent -- whatever it is in Texas.

CHAI RVAN BABCOCK: I f you're my opponent,
you woul dn't take that position

MR G LSTRAP: \Whatever it is in Texas.

CHAI RVAN BABCOCK:  But, yeah, that's what
| said say. Yes.
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MR, JEFFERSON. If | could just rmake one
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comment, | regularly don't follow 47.7 anyway. | nean
it says you can't cite it as authority. [I'Il cite it,
and 1'll say, you know, This isn't precedent, but it's
persuasive to nme anyway, and, Court, here's an opinion

t hat came down.

And for trial courts, I'll tell you,
they -- they usually follow those opinions if they are
hel pful to the case, and |I've never been -- you know,

I've been criticized by the opposing counsel but never
sanctioned or anything because | nmake it very clear
I"mnot saying this is authority, and you don't have to
followit, but it sure -- it sure is persuasive on this
i ssue.

CHAl RVAN BABCOCK: Wl |, you know, it --
the rule as it stands now, it says, "Mist not be cited
as authority by counsel."

MR, JEFFERSON: As authority.

CHAI RVAN BABCOCK:  So what are you citing

it for.

MR, JEFFERSON: Like the Law Revi ew
articles.

MR, SUSMAN:  You were circumenting the
rul e.

MR JEFFERSON: Very clearly, but | think
2579
I'mauthorized to do that.
MR, G LSTRAP: Under the rule proposal you

could do that, and you wouldn't be violating anything.
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CHAI RVAN BABCOCK:  Sar ah.

HONORABLE SARAH B. DUNCAN: My only
guesti on about your proposal is the repeal of 47.3 and 4
to the extent that they provide a guide -- | nean,
think West is in a situation where it's pretty rmuch an
either/or thing. Either they' re going to publish them
all, or they're going to publish the ones that the court
deens significant enough to be put in a pernmanent |aw
book.

VWhat is -- by repealing 47.4, what do you
think -- what are you trying to nove them towards,
publishing themall or that Wst is going to nmake the
deci sion of what they want to publish?

CHAI RVAN BABCOCK: | think governnent
shoul d not be telling publishers what to publish.

That's their decision. [|I'mnot trying to nove them any
particular way. |'mnot trying to nove West in a book
formversus West on a conpact di sk or any other
el ectronic service. That's their business. That's not
our business. And if they publish and price their books
so that none of us can afford it, then we're not going
to buy it.

2580

MR, MEADOWS: Chip, should the courts be
signaling in some way then what they think is their best
wor k? This whol e concept that was tal ked about earlier
by El ai ne and Scott is very appealing to ne, which is
that nost |awyers in nost cases really just need the

core stuff, the really good stuff. And it's in the nore
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substantial or nore conpl ex cases where | awers are
going to look for the nugget. And I'mstrongly of the
view that they ought to be able to use the nugget. W
ought to have everything available, and you ought to be
able to cite it.

But | like the idea of somehow havi ng
sonet hi ng si gnal about what is the best. And if we're
not -- if it's not going to be published versus
unpubl i shed, it needs to be sonething el se.

CHAI RVAN BABCOCK:  But why do we need --
just to be the devil's advocate, Bobby, why do we need
to tell the courts what that is? Wy can't --

MR, MEADOWNS: We're not telling the
court -- I"'minterested in how the publishing conpanies
know. | mean, the courts -- how are the courts going to
signal that if we don't have the published versus
unpubl i shed distinction. You're saying we're -- you
know, you're going to say this is cool and that's not,
but that's still the court --
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CHAI RVAN BABCOCK:  Yeah. If the --

PROFESSOR ALBRIGHT: Isn't it true that
West is our official reporter?

MR, MEADOAS:  No.

CHAI RVAN BABCOCK:  You cane in |ate.

PROFESSOR ALBRI GHT: It's not?

CHAI RMAN BABCOCK:  No

MR, ORSINGER: How does F.Supp. meke a
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deci si on what federal district court opinions are
publ i shed?

JUSTI CE HECHT: They just publish what
their district judges say. |If the district judge wants
it's in the books, F.Supp. publishes it. And if he
doesn't want it in the books, then they don't publish
it.

HONORABLE JAN P. PATTERSON. That's a
chanber - by- chanber deci si on.

MR MEADOWNE: | nean, that's the thing
that's just not clear in ny mnd, and that's what Judge
Peepl es was tal ki ng about just a nonment ago, and that is
that if you're going to -- we all agree on these first
two points. | see that, also. But if there's going
to be sonething that is going to be, you know,
user-friendly, used by the nost nost of the time, how

does that get identified?
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CHAI RVAN BABCOCK: Wl |, Bobby, | just
don't -- | don't see how either this conmittee or the
court can really address that situation. | nean, we do
have -- we do see devices that are used by different

courts to do that. | nean, the Fifth GCrcuit has a
sunmary cal endar. W have in our jurisprudence the
di f ference between a nmenorandum opi ni on and a ful
opinion. So, | nmean, there are ways to do it in a
short handed -- shorthanded way, but -- but | think
you're right. W have reached consensus that this

busi ness of saying that an opinion of a court can't be
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cited as authority is just not appropriate.

And then there are other issues, as Frank
points out, as to whether or not what precedentia
ef fect these opinions, both past and future, will have,
and that's just going to have to be worked out, and
don't know that we can do that by rule. But nmaybe we
should do it by rule, but |I don't think we should. Yes,
Paul a.

V5. SWEENEY: |'mjust thinking that
there's a parallel to per curiamopinions that in some
i nstances are used to cut down workload, cut down on the
I ength of opinions, and, you know, the parties stil
know what happened to them There's still a result in
the case, but they're out there. You know what they
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are. But | just wonder the extent to which there's an
anal ogy between that and the nmenorandumtype opini ons
that doesn't mean it's sloppy work, bad work, or
anything else other than this is all we need to do on
this; it doesn't require nmassive briefing. And | don't
know that if that kind of a, you know, stanmp --

MR, WATSON: That's a | ogical adaption
that they'll make. They'll probably use both
menor anduns and - -

CHAl RVAN BABCOCK:  But, again, | think
that's for the court of appeals to work out.
Justice Hecht.

JUSTI CE HECHT: Well, a true nenorandum
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opinion like the circuit uses you could hardly ever cite
for anything because you can't tell on its face what it
says other than it approves sone U S. Suprene Court
case. And if the courts of appeal wote opinions |like
that, then the problemwould sort of solve itself
because unl ess you went back behind it, it would be hard
tocite it.

But in ten years since the nenmorandum
opi nion rule has been in the books, at |east ten years,
the courts of appeals are not disposed to use it and for
reasons that seem good to them and seem good to ne,
SO -- but | think that's up to them
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HONORABLE M CHAEL H. SCHNEI DER: Wl l, |
think civil cases don't |lend thenselves as nuch to
menor andum opi nions. You can do it with criminal cases
alot easier. It's much nore difficult because there's
no cookie cutter for all the civil cases.

Anyway, | think you're right about the
per curiam | think that's what happened. Whether or
not we intend the consequence or not, two things wll
happen. More nmenorandum opi ni ons or nore per curiam
opi nions. And per curiam the way we always | ook at it
is no one wants to put their nane on the bottomline.
That's not our test for publishing, though. W really
do try to go down 47.4. W try pretty nmuch to do that.

I've heard that said several tinmes here
today, that you perhaps don't publish because you're

ei ther ashaned of it -- it's really -- as | say, | think
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the 1st Court, not to sound self-righteous, but | really
think that we take that very seriously and try to do it
only if it contributes to the jurisprudence of the
state.

CHAI RVAN BABCOCK:  Any ot her di scussion?
Do we want to vote on this? Judge Patterson

HONORABLE JAN P. PATTERSON: | want to
comment on the nenorandum opi ni on because | really -- |
think it would put forth a nove in that direction, and
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think that is not going to be a satisfying step for the
l[itigants. | nmean, to the extent -- a number of the
courts are cutting down oral argunment. | believe very
strongly in oral arguments.

To the extent that this shifts the work to
the staff attorney or -- which | suspect that it my, |
lanent -- | think it is a quality-of-justice issue, and
so | think that it has to be said that | don't think a
menor andum opi nion is the answer. | would not like to
give a fully argued or briefed case a nenorandum
opi ni on.

CHAI RVAN BABCOCK:  Judge Peepl es, anything
el se?

HONORABLE DAVI D PEEPLES: | want to be
cl ear what we're voting on

CHAl RVAN BABCOCK:  Yeah. [I'Il state that
in a second. |s there any other discussion you wanted

to add?
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HONORABLE JAN P. PATTERSON: Are we not
voting on the conmittee's proposal because you nade your
notion first? |Is that what happened?

CHAI RVAN BABCOCK:  Yeah. The di scussion
overtook the conmittee. The discussion in the
Anast asof f case overtook the conmittee proposal

MR HAMLTON: | think there was a notion
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to sever that, wasn't there, to end three different --

CHAI RMAN BABCOCK:  No

HONORABLE DAVI D PEEPLES: Chip, if we take
out three different --

HONORABLE M CHAEL H. SCHNEI DER  Yeah,
there was, but --

HONORABLE DAVI D PEEPLES: |If we take out
47.4, does that commt us on the issue of making
di stinctions anbng cases --

HONORABLE SARAH B. DUNCAN: That's right.

HONORABLE DAVI D PEEPLES: -- and the use
of SW3d and so forth?

CHAl RVAN BABCOCK:  Say that again

HONORABLE DAVI D PEEPLES: Gkay. |If we go
along and vote on all of this, including 47.4, does that
commit us to our ultinmate decision as to whether to nmake
di stinctions anong case -- whether the judges on the
courts of appeals can have a pecking order, so to speak?

CHAI RVAN BABCOCK:  No, | don't think so at
all.

MR. G LSTRAP: You're going to have to
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create sonet hi ng.

HONORABLE DAVI D PEEPLES: If not, aren't
we going to have to tal k about standards for what's a
good case or not so good case |ater on? Wy do you need
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to get rid of the standards for making distinctions if
all you're interested inis what |'ve said we've got
consensus on, which is you can cite and everythi ng goes
to the electronic publishers?

CHAI RMAN BABCOCK:  Because publication |
t hought we -- well, the reason behind nmy proposal was
because you-all publish today, whether you say do not
publish or not. | mean, it is published to the parties,
but it's also nore widely avail abl e generally, although
sone courts of appeals don't nake their opinions wdely
avail abl e, but nost do, like the court -- like the
San Antonio court does.

So | think to get bogged down into
publ i shed versus nonpubli shed has been overtaken by
events of the electronic age. And coupled -- coupled
with the fact that we don't have an official reporter
where we have -- we have agreed by contract that they
can't publish something. And that being the case, a
government cannot tell a publisher what to publish or
not publi sh.

HONORABLE DAVI D PEEPLES: And you're using
the word "publication"” to nean nmake el ectronically

avai l abl e, not reconmend for hard copy.
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CHAI RVAN BABCOCK:  You can reconmend al

you want, and |I'm not suggesting that we not do that.
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And on the severance, | don't want to be too fornma
about this, but | think that since it's my notion, | can
bundl e these things, which is always -- always --

MR, ORSINGER: To say nothi ng about you
bei ng chair.

CHAI RVAN BABCOCK:  Yeah, that, too, the
raw power of the chair

MR ORSINGER Right.

CHAI RVAN BABCOCK:  So the notion has been
seconded. | think we're done discussing it. And here's
the notion: That we delete 47.4, 6, and 7 and then
replace 47.3 with the follow ng | anguage: "All opinions
of the court of appeals rmust be made available to the

public including public reporting services," comm
"print or electronic," period. Al in favor of that
rai se your hand. All against?

CHAl RVAN BABCOCK: It passes 21 to 7.
Bill, what's your next issue?

HONORABLE DAVI D PEEPLES: Ckay. Before we
nove, | would like to know why the people who voted
agai nst that did so because naybe | didn't understand
exactly what was at stake. | nean, sone peopl e thought
that was a bad --

CHAI RVAN BABCOCK:  There were seven peopl e

who voted against it. Judge Peeples wants to know why.

2589
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HONORABLE M CHAEL H. SCHNEIDER: | want to
know why you voted for it

HONORABLE DAVID PEEPLES: 1'Il tell you
why. Because as clarified -- as clarified by Chip, al
that does is say everything' s electronically avail able,
and you can cite it to a court.

MR, G LSTRAP: It says it's all precedent.
That's why | voted against it. |It's all precedent.

HONORABLE SARAH B. DUNCAN: | voted
agai nst it because --

HONORABLE M CHAEL H. SCHNEI DER: Because
you elimnated . 4.

MR, SOULES: Justice Duncan, why did you
vote against it?

HONORABLE SARAH B. DUNCAN:  Because
think the end result -- Wst is not able to distinguish
what is inmportant to the jurisprudence of the state and
what's not. And what we've done is exactly what Richard
want ed. We have nmade SW 3d absol ut el y unaff ordabl e,
even for the largest lawfirms in the state. And
think that's a disservice to individual |awers,
i ndi vidual s who are not |awers in the state, and
think it's irresponsible.

HONORABLE DAVI D PEEPLES: |If we've done
that, then | want to revote because | -- the whole room
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did not know that's what we're voting on, and | don't

think we did vote on that. | specifically asked you if
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that was part of it, and you said, no, that this action
woul d not commit us one way or the other on the SW 3d,
West Publishing, you know, distinctions anong cases.

CHAI RVAN BABCOCK: | believe that.

HONORABLE DAVI D PEEPLES: Huh?

CHAl RVAN BABCOCK: | believe that.

HONORABLE DAVI D PEEPLES: So you di sagree
wi th what Sarah said; we're still going to discuss that
i ssue.

CHAI RMAN BABCOCK:  Sonebody was tal king to
nme when Sarah was talking. Say it again.

HONORABLE DAVI D PEEPLES: She thinks that
we just voted to nmake no distinction to say that
appel | ate justices cannot say this ought to be put into
West, this is for general use, or whatever; that
everything is the same. And | don't think we just did
that, did we? Did you-all think we did?

CHAI RVAN BABCOCK: Wl |, the | anguage in
this rule that | proposed certainly did not do that, and
if -- if the San Antonio court, to take one exanple,
wants to say, We reconmend to West or the el ectronic

publ i shing service or to anybody that you not publish

this, | think they're free to do that. |If they want to
2591
say that this is an opinion that isn't -- you know, that

is less than sone other opinion, they're free to do
that, | guess.
HONORABLE SARAH B. DUNCAN: My point is

that in practical effect when you tell the courts of
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appeal s you don't have to nmake this decision anynore,
it's not going to get made, and the only way West can
nmake t hat decision, the default is going to be to put it
in SW3d.

MR, ORSINGER: But, Sarah, if you wite an

opi nion, how cone you can't just type "not published" or

what ever, "not precedent” on the end of your opinion?
HONORABLE SARAH B. DUNCAN:  Well, it's
all --

MR, ORSINGER: It's your opinion, isn't
it? Wat keeps you fromdesignating it sonehow that you
want it published or you don't want it published?

HONORABLE SARAH B. DUNCAN:  Not hi ng keeps
me fromdoing that, and | might well continue to do
that. But what you've done is relieved every judge on
every court of appeals fromthe obligation to nake that
decision, to look at the standards in 47.4, and it's --

I think in practical effect the courts of appeals aren't
going to nmake that distinction, which nmeans it's going
to have to be nade by West, which is not capabl e of
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making it, so everything is going to get published.

CHAI RVAN BABCOCK:  But, Sarah, whether you
say "DNP" on it or not, the reason why West is probably
going to publish everything is not 47.4; it's 47.7.
Because, sure -- because if you take that out of it --
so, if, in other words, opinions can be cited as

aut horitative, regardl ess of what effect the courts
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have, the narket will probably pick up those opinions.

HONORABLE SARAH B. DUNCAN: It was
econom c -- | nmean, naybe Jackson and Wal ker will be
able to afford SW3d with every -- with 80 percent nore
opi ni ons, but the Bexar County law library isn't going
to be able to.

HONORABLE F. SCOTT McCOMN: Can | neke a
coment here? | nean, this is a good exanple of how
this roomwith no enpirical study and with only a
pyra -- the top of the pyranm d know edge makes
decisions. You should go read -- and | know sone of you
do, but | get these unpublished opinions fromthe court
of appeals. They're junk.

HONORABLE SARAH B. DUNCAN: For the nost
part.

HONORABLE F. SCOTT McCOMN:  For the nost
part they're junk.

V5. SWEENEY: Which court?

2593

(Laughter.)

HONORABLE M CHAEL H. SCHNEI DER:  Austi n.

MR, ORSINGER: He only reads Waco's court
of appeal s opi ni ons.

HONORABLE F. SCOTT McCOMN: It seens to ne
y'all are being disingenuous. Y all are saying the
market will go there anyway, but why force it? |If
you're right, the market is going to go there anyway,
you don't need to shove this rule on to us. |If you're

wrong that the market wouldn't go there anyway, then
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we're right.

HONORABLE SARAH B. DUNCAN: Exactly. The
proof is in the pudding. The market is going just the
opposite way. The reason | think that this rule is
viable with a standard for publication and a deci sion
for publication in the books is that a young | awer
going out in practice today, they're not going to buy
paper books. They're going to buy disks, or they're

going to use the Internet. But what you're doing is

maki ng the books -- you're forcing the books to becone
obsolete. | don't think that's our place.
CHAI RVMAN BABCOCK:  Wwell, et me ask you

this. Let ne just ask Sarah one question. Suppose the
San Antonio court adopted internally for itself 47.4 and
applied that to your opinions henceforth so that based
2594

on the sanme standards that we have in the statewide rule
now, you came out with a system whereby you advi se the
public and the el ectronic nedia and West that this
opi ni on does not neet our standards for publication and
therefore do not -- do not publish, and you say "do not
publish.” What do you think is going to happen?

HONORABLE SARAH B. DUNCAN: W have 14
di fferent standards. Professor Carlson just said --

CHAI RVAN BABCCOCK:  What do you think is
goi ng to happen with your opinion? Wat's Wst going to
do with it, and what are the el ectronic publishers going

to do with it?
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HONORABLE SARAH B. DUNCAN: | don't
under stand the question

CHAI RVAN BABCOCK:  Well, | mean, you say
you want this rule. So you got the rule --

HONORABLE SARAH B. DUNCAN: | want the
courts of appeals to have to decide -- nmake the initia
reconmendati on as to whether sonething goes into paper
books, and I want themto have a standard that is the
sane standard throughout the 14 courts of appeals for
doing that. Wether they followit or not is a matter
that's beyond our ability to control

CHAI RVAN BABCOCK:  So what do you think is
going to happen if that -- if there's that standard?

2595
VWhat do you think is going to happen to your opinions if
there's that standard?

HONORABLE F. SCOTT McCOMWN: | think the
reason she can't answer you is because your prenise is
that that coul d happen, and she can't get her nind
around that. The courts of appeals are not going to
adopt internal rules to nmake publication decisions in
t he absence of an official rule fromthe Suprene Court
in the books that's uniform

CHAI RVAN BABCOCK: Al right. Let's say
that we keep 47.4, but we do away with the others, and
we amend 47.3 in the way that we just voted
overwhel mingly to do? Wat do you think is going to
happen in terns of West and publication and big | aw

firnms being able to afford stuff?
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HONORABLE SARAH B. DUNCAN: | think what
we're going to see is a nore honest evaluation of
whet her sonet hi ng shoul d be published in a paper book
because there will no |longer be any incentive for a
court to designate sonmething as a "do not publish" that,
in fact, ought to be in the best of Yeats.

MR SOULES: Chip, could | ask a question?

CHAI RVAN BABCOCK:  Luke.

MR SOULES: |'m confused because over

several discussions about published or unpublished
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opi ni ons, | thought Justice Duncan felt that unpublished
opi ni ons shoul d be sonet hing that could be used and
reached and cited to the courts --

HONORABLE SARAH B. DUNCAN:. | absolutely
do.

MR, SOULES: -- for sonme purpose

HONORABLE SARAH B. DUNCAN: |'ve thought

that for 15 years.

MR, SOULES: And | guess to ne the
corollary to that needs to be that they are readily
available in the research world to find so that they can
be used in that way. And ny confusion is, how do we
allow themto be precedent -- or how do we allow themto
be cited, without getting to what that may nean, and
sonehow at the sane tine not make them as avail abl e as
anything else that could be cited? That's -- |I'm having

a hard tine with that connection
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CHAI RVAN BABCOCK: A lot of hands up. Do
you want to answer that real quick or not?

HONORABLE SARAH B. DUNCAN: It's |ike was
said earlier. 95 percent of the unpublished opinions
are junk. They're not going to be helpful. They're not
going to be useful. And | can't see cutting down trees
and increasing the costs substantially for those things
to be in books in libraries and |aw firms and people's
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of fices.

So to me the big issue is to nmake them
avai l abl e el ectronically, nmake themcitable. Once you
do that, you take away the incentive to fudge on whet her
or not it should be in a book, but you're still keeping
t he books small enough that they' re avail able to people
in the South Texas Law Library or the St. Mary's Law
Li brary or the Bexar County Library.

CHAI RVAN BABCOCK: St ephen.

MR, YELENOSKY: Earlier | was asked why we
voted for this. | voted for this because | think the
Eighth Grcuit was right. And with all due respect to
Frank G lstrap, | think there have been a nunber of
occasi ons when we' ve been asked to nmake a decision as to
what -- or a recommendation to the Suprenme Court as to
what conports with the constitutional law. | think the
decision is right, and on page 12 | also think it's
right that the practicalities have to foll ow your
judgrment as the constitutionality. The court there said

this may be |l ess convenient, it may increase the case --
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the casel oad or the workload, but so be it. That cannot
overcone the constitutional issue.

Secondarily, if you believe that, the
practicalities have to just be worked out as they wll.
And | don't think any of us can say, as Judge M:Cown
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said, exactly howthis will pan out. But if we want to
try to imagine that, if it's really true that there are
all these opinions that are junk, 80 percent are
crimnal, and those are menoranduns of |aw, then the
market, | believe in this instance, will figure out --
sonebody will figure out how to call those out because
they' Il be getting in the way of finding other things.

But if we're going to worry about what
shoul d be designated as printing, when we | ook at the
practicality really, legal research is really going the
way of computer. Nonprofits -- all nonprofits now have
that. You can't afford not to have it. And snal
practices, there are various search tools beconi ng
i ncreasingly available to them

But, you know, having the best of Yeats is
sort of a luxury, and | think that's going to becone a
uxury with print. But | just put forward it's a
constitutional issue, and | think we ought to nake a
reconmendation to the court.

CHAI RVAN BABCOCK: Carlyle

MR, CHAPMAN: | was persuaded that in the

grand schenme of things when the courts of appeals take a
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| ook at the concept that all things are available to be

publ i shed, that by the use of either per curiam opinions

or menor andum opi ni ons, those things that fall into the
2599
junk pile would be handl ed that way, and that -- that

t hose opi nions that woul d be witten woul d be opinions
that would -- that would be worthy of this Iist wthout
the Iist being stated. And you apparently di sagree, but
that's why | was persuaded.

CHAI RVAN BABCOCK:  Judge Law ence.

HONORABLE TOM LAVWRENCE: Wel |,
appreci ate your conment that we shouldn't be worried
about the conmercial aspects of what West does, but as a
practical natter, we're sort of in bed with them here.
| mean, we've got -- everybody depends on it, |awers
and | aynen, everybody else. Everybody cites it. And
we' re maki ng a decision that in concept | agree that
everyt hing ought to be out there and avail abl e and be
precedent and be cited.

I"mnot sure that we've given enough
t hought to how this is going to affect -- howthis is
going to be inplenmented. |If the Suprene Court were to
adopt what we did today, what's going to be the effect
of all the lawers with all the publishing? Are they
going to -- how are they going to cite these things? |Is
there going to be a difference in how they view
sonet hi ng i n hardback and sonet hing el se?

And, you know, Sarah is saying, well, it

neans that West is going to automatically print
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everything. Well, I'mnot sure. Nobody knows what West
is going to do. They may well do that. That woul d
probably be the npbst |ogical thing, but they may al so
pi ck and choose by sonme arbitrary standard that we're
not going to have a voice in

If we're what we're telling the Suprene
Court is, yes, we think that everything ought to be
available, then | agree with that. But the next step
is, howis this all going to work out? 1'mnot sure
we' ve given that enough thought though

CHAI RVAN BABCOCK:  Buddy.

MR LOWN |I'mnot changing nmy vote,
but what does bother ne is that | see the people who are
the judges on the court of appeals, a nunber of themare
unhappy with this and which [eads nme to believe that we
m ght ought to get a further view because | see that
we're taking away a category of opinion, their right now
unpubl i shed opi nion, and that is not exactly what sone
of themwant. So | think we mght ought to have a

closer relationship with all the courts of appeals

nmysel f.
CHAl RMAN BABCCOCK:  Bill and then Carl.
PROFESSOR DORSANEO: It is hard to get a
handle on this, but if you publish -- if you tell -- you

know, West is either going to publish nothing -- or
2601

what ever publisher that would be in the business of
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doing -- printing books, or they're going to publish,
you know, everything. They're going to do whatever
they're going to do, and I think it's nore or |ess

i nevitabl e that those things will happen anyway.

The idea of having a separate set of
published naterials that's the really good, high quality
stuff, you know, the vintage material and that sonmehow
or another |awers are going to make use of that as if
they were going to go read it and use it like it was --
you know, like it was a treatise, okay, | nean, that's
just not so. | nean, that's not how people do work, and
it's not how they've done it for a long tine.

They're going to go read sonething el se,
sone award book or sonething like that to get a start,
and then they're going to go to case authority after
that. And the case authority is going to be selected by
what ever mechani smthat the organi zer of that materia
used.

If you do have just a separate set of
material that is, you know, identified as being, you
know, a higher quality precedent than the other
material, | think that's essentially an unworkable -- an
unwor kabl e system if that's maybe so, nmaybe not so.

You're either fooling the people you' re selling things

2602
to. Maybe sonme trial judges would say that, Well, if
it's not in this book, I'mnot counting it even though
it's a court of appeals decision that's -- that's -- you

know, that's relevant. |'mjust not going to pay
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attention to that. Wat kind of a systemwould that be?

| don't -- | don't see the value of having
a separate -- a snaller set unless it's Suprenme Court
opi ni ons or, you know, sonething that's -- that's

susceptible of being differentiated on sone principle
basi s.

CHAI RVAN BABCOCK: Before we get too
troubled by all this, think about what's going on in the
Eighth Grcuit now The cite -- the cite to the opinion
that the court felt bound to followis Christie vs.
United States, No. 91-2375M\, (8th Circuit, March 20,
1992) (per curiam (unpublished).

Now, the Eighth Circuit just held that not
only is their rule that said you can't cite this opinion
as precedent unconstitutional, but they relied on and
felt bound by that -- that decision and presumably are
going to follow that -- the holding of the panel in the
future. So what's going to happen to unpublished
opinions in the Eighth Crcuit henceforward?

MR, G LSTRAP: | can tell you what's
happened. Another panel of the Eighth Crcuit has now

2603
said that it is going to follow an unpublished opinion
because it's bound by the precedent of Anastasoff.

CHAI RVAN BABCOCK:  Yeah, but |'mtalking
about in terns of making | aw books fatter, which was --
whi ch was what Sarah was concerned about.

MR, G LSTRAP: Judge Arnold is not
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concerned about that.

CHAl RVAN BABCOCK:  Well, | know. That's
what he said. Yeah, Carl.

MR HAMLTON: | agree with Sarah that

there are a ot of |awers who don't have access to the

el ectronics. |'mone who doesn't use electronics, and
li ke the books. But what |'m confused about -- and
maybe the appellate judges can answer this -- it seens

to ne that we're saying that there's three kinds of
opi nions. There's a regular opinion; there's an un --
there's a junk opinion, which is unpublished and usually
unpubl i shed because it's junk; and then there's a
menor andum opi nion. | guess | don't see the val ue of
t he junk unpubli shed opi nion

Wiy don't we just have a system where we
have sone gui delines for publishing opinions, those get
published, and the rest are going to be nmenorandum
opi nions, which you can't cite anyway because, as
Judge Hecht points out, unless you know what the

2604

background is, they're no good for anything. So why
have the unpublished opini ons anyway? | don't
under stand why we have that.

CHAI RVAN BABCOCK:  Paul a

M5. SWEENEY: | don't think, Carl, that
they're all unpublished because the unpublished opinions
are all junk. There are a whole |ot of considerations
that go into it. | know, for instance, opinions

i nvol ving sensitive issues in the [ egal conmmunity



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

11

sometines are unpublished. There are a variety of
reasons where sonet hing m ght not be published other
than that it's not an interesting case or that it m ght
not have precedential value if it were published. And
that's just been an observation over the years from
reading a | ot of unpublished opinions.

The other is this -- this notion that the
l[ittle guy is the one that doesn't have the computer is
standing reality totally on its head. |1'mon a lot of
list serves with a lot of sole practitioner plaintiffs
| awyers, and they're the ones that are on the conputer.
They don't have a secretary, they don't have a library,
they don't have a floor dedicated to books, but they, by
golly, have a conputer, and it is the great equalizer
for them |It's what makes their practice affordable.

So, you know, we --
2605

HONORABLE SARAH B. DUNCAN: | think it's a
| ot age driven, though

MS. SWEENEY: Absolutely. There may be a
class of |awers who are di sadvantaged in the use of
conputers. It is not the young ones comni ng out of
school .

MR ORSINGER It's people like Carl.

CHAl RVAN BABCOCK: Not to nane nanes or
anything. Woa. You don't get to dis our co-chair
Fr ank.

MR. G LSTRAP: To answer Carl's questi on,
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t he val ue of the unpublished -- the unpublished junk
opinion is very valuable to the litigants, and they're
very valuable if you're trying to get Suprenme Court
review. To ne one of the nost dismaying things about
this whol e process is a suggestion that we're going to
get nore menorandum opi ni ons.

We all have had experiences where we have
unpubl i shed opinions, and -- and they didn't cite the
law. They didn't followit. There's another case that
they didn't cite or they didn't follow, and we can't get
a review by the Suprenme Court, and that's very
distressing. It's going to be a whole Iot nore
di stressi ng when you have a menorandum opi nion in your
hand.
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CHAI RVAN BABCOCK: (Okay. Richard and then
Justice Hardberger.

MR ORSINGER: If any of you will go talk
to your West book sal esman, you will find out that they
don't sell hard books anynore. They make a |iving off
of their Westlaw subscriptions and the peopl e who
subscribe to their CD ROM sets. Libraries, big | aw
firms, and mature practitioners like Carl, they're going
to continue to keep renewi ng those subscriptions, but
t he publishing industry is noving on, and we really
ought to uncouple the idea of precedent versus
nonpr ecedent or inportant versus menorable or
nonnenor abl e from publ i shing versus nonpubli shi ng.

Everybody is publishing the electronic
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stuff that they can get their hands on. And so the rea
guestion here is, should we only have the unpublished
opi nions fromthe 1st and the 14th and the 5th and the
4t h Court of Appeals, or should we have the unpublished
opinions fromall of the courts and everybody has equa
access to the [aw?

HONORABLE SARAH B. DUNCAN: Wl | ace and
are agreeing that that's not the basis upon which we
vot ed.

CHAI RVAN BABCOCK:  Justi ce Har dber ger

HONORABLE PHI L HARDBERGER: | think equa

2607
access is really inportant. R ch nakes a good point. |
just wanted to register for the record as one appellate
judge here, the -- ny dislike for the word "junk
opi nions." \Whether they are published or unpublished,
woul d say that around my court people work awful hard on
t he unpublished opinions as well as they do published.
My own particular belief is the only junk opinions are
those that | don't agree with.

CHAI RVAN BABCOCK: (Ckay. Let ne nake a
suggestion. | just |eaned over and asked Justice Hecht
if he was confortable with where we are, and | think he
is, but there is -- there is a mnority of our conmttee
that feels strongly about this and as | did with the
summary judgnment rule when | was outvoted consistently
22 to 4 0or 5 | wote a minority report on this issue.

So before our -- we won't send this up to
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the court until our next neeting. So if anybody feels
so strongly they feel like they ought to wite a
mnority report about this, | encourage themto do so.

Because as Judge Peeples said, it's an inportant thing.

W -- | don't want to cut off debate because --
HONORABLE JAN P. PATTERSON: | woul d ask
that we have the proposal in witing. | think one of

t he concerns and one of the problens with our vote today
is that people are not clear what they' re voting on.
2608

And when you tal k about delete this or add this or
delete this, | think the proposal is not in front of us,
and | think that's the source of a great deal of
confusi on today.

CHAl RVAN BABCOCK: Wl l, is any of the 21
peopl e that voted for it confused about it?

HONORABLE JAN P. PATTERSON:. Judge Peepl es
was.

HONORABLE DAVI D PEEPLES: Yes, absolutely.
I's there any synpathy for breaking this into three
separate votes? Two of themwould be very easy. The
first one would be, should all opinions be
el ectronically available? Should we nmake the courts
that are not doing that do it? GCkay. The second would
be, Can you cite it? | think we're all for that. The
third issue, which | think would be nore -- would be
closer than 21 to 7 would be, should there be sone way
t hat judges can categorize opinions? Now, | don't

nmean -- you can tal k about publish or hard copy or
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what ever, and the term nology is not inmportant to ne,
but | think that's an issue that we're going to be
divided on, and | think we need to discuss it nore
because we're tal ki ng about changi ng the way we practice
law really. | would like to break it into those three.
I's there any --
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V5. SWEENEY: | agree with that.

CHAI RVAN BABCOCK:  Anybody on najority can

nove for --

HONORABLE DAVI D PEEPLES: And | so nove.

HONORABLE SARAH B. DUNCAN:  And | second.

CHAI RVAN BABCOCK: Well, you guys are in
mnority --

HONORABLE DAVI D PEEPLES: | voted with
the 21.

CHAI RVAN BABCOCK:  Okay.

HONORABLE F. SCOTT McCOMN: M st akenly,
but he did.

CHAI RVAN BABCOCK:  Yeah, Buddy.

MR. LON  You know, one of the things
that -- I"'mfor the vote as | gave, but we think that

this vote is going to change what West Publishi ng does,
but one of the reasons they don't publish is because we
say "shall not be cited.” |If we change that, what is
going to tell us that they're not going to say, "Wll

wait a minute. Now you can cite it,"” and they're going

to publish it, and we can't keep themfromdoing it.
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CHAI RVAN BABCOCK:  That's the whol e crux,
| think.

MR LON So everybody here wants those
opinions to be able to be cited. Al right. W can't
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have our cake and eat it, too, because once that
happens, West is going to say, "Okay, that's the change.
We're going to publish them" and we can't keep them
fromdoing it.

CHAI RVAN BABCOCK:  David, you want to have

a separate vote on -- let's have one vote on deleting
47.7 --

HONORABLE DAVI D PEEPLES: Well, | don't
want to talk about -- | just want the general principle,

and then maybe sonebody needs to draft it. But the
general principle I want voted on first is, should all
opi ni ons be electronically available, and should we nake
the courts of appeals that are not doing that start
doi ng that?

PROFESSOR DORSANEQ.  That woul d be a
change in 47.3 basically, like your change.

CHAI RVAN BABCOCK: Li ke the change we j ust
voted on. Ckay.

HONORABLE M CHAEL H. SCHNEIDER: It's
called a severance that you didn't want to vote on.

CHAI RVAN BABCOCK: | didn't accept that
anmendnment to my notion.

MR ORSINGER: The nminority hasn't

accepted defeat, so now we have to break it down.
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M5. SWEENEY: Let's vote on that. Let's
2611
do it in steps and see what --

CHAI RVAN BABCOCK: So what do you want to
vote for?

HONORABLE DAVI D PEEPLES: Shoul d al
opi nions be electronically avail able? Should we change
the rules so that the courts of appeals that are not
doing it start doing it?

CHAI RVAN BABCOCK:  The vote woul d be to
change 47.3 to say, "Al opinions of the courts of
appeal s nmust be rmade available to the public including
public reporting services, print or electronic."

HONORABLE DAVI D PEEPLES: That's good
enough.

CHAI RMAN BABCOCK:  So everybody that's in
favor of that? Al against? So that's -- there are 26
to zero in favor of changing 47.3 to have that |anguage.
Ckay. Now what, David?

HONORABLE DAVI D PEEPLES: | guess the
second one is you should be able to cite all these
el ectronically available opinions to the courts. Now,
there's an issue on precedent and citing. | don't want
to get into that, but you ought to be able to cite them

PROFESSOR DORSANEQ.  That's del eting 47.7.

CHAI RVAN BABCOCK: (Okay. Wo wants to
delete 47.7? And who is opposed to that? So that's 25

2612
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to nothing to delete 47.7.

HONORABLE DAVI D PEEPLES: And the third
issue | want to bring up is should we -- | guess you can
put it two different ways. Should we totally do away
with the present system whereby judges can designate
sone opinions as nore cite-worthy than others? And |
don't want to get hung up on "publish" or "nonpublish"
or categories or whatever, but should we say that
shoul dn't be done, or to put it differently, should we
say judges should do that?

MR G LSTRAP: Should we have a two-tier
syst enf?

MR, CHAPMAN: Judge Peeples, would you
accept the proposition to seek to enbody the standards
set forth in 47.4 into 47.1, which says that there
should be a witten opinion, and it al so says where the
i ssues are settled, the court should wite a brief
nmenor andum opi ni on no | onger than necessary to advise
the parties so that as you require that there be a
written opinion, you give some standards for that
opi ni on?

HONORABLE DAVI D PEEPLES: Carl, |'m not
sure | want to get -- there are going to be sone people
who their vote will be determined on whet her they want
the details of what you're saying. | think a

2613
fundanental question here is, do we want to go whol e hog
and say every opinion comes out |ooking the sane and

we're not going to give West any gui dance on what goes
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into the books and so forth? That's a big decision

And | think really what will happen with
votes 1 and 2 is that -- and if we allow appellate
judges to nake sonme kind of categorization, West will
publish the ones that used to be designated "publish,"
and then the mass of them junk or not, they won't
publish, but there will be some nuggets in there that
t hey recogni ze as shoul d have been published. |In other
words, they neet the criteria of 47.4, and they'l
probably start putting those in the books even though
the judge who wote it didn't say so.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE DAVID PEEPLES: | think that's
probably what's going to happen here. But | just don't
think there's a 21 to 7 vote on that issue right there
Maybe there is.

CHAI RVAN BABCOCK: There nay not be, so
let's --

PROFESSOR ALBRI GHT: Can | ask a question?
Wuld this be -- | pull up -- 1 -- 1 Shepherd-ize

"Transanerica," and 600 cases conme up, and 500 of those

cases say "designated not for publication.” So | can
2614
say I'mgoing to | ook at those last, and |I'Il | ook at

the first 100 first. 1s -- this keeps that
parenthetical on the citation
HONORABLE DAVI D PEEPLES: Wl 1 put.

HONORABLE SARAH B. DUNCAN:. El ai ne had a
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-- |I've got a good suggestion. Instead of "do not
publish” or "publish,"” "for electronic publication
only."

CHAI RVAN BABCOCK:  You can't say that,

Sar ah.
MR ORSINGER: O course, we have the
say-so over that. You just hope they'Il follow you.
HONORABLE SARAH B. DUNCAN: | don't fee
like | ammaking a -- "reconmended for electronic

publication."

PROFESSOR ALBRIGHT: It's a designation or
a recomendation. There is no question -- apparently we
have no control -- we can't say to publish in SW3d or
not. They put whatever they want to in SW3d. So --
but if there's some designation so | can get the 400
cases out of my search if | want to

HONORABLE F. SCOTT McCOMN:  Coul d
suggest a tern? | nean, it seenms to ne we got hung up
on West, and we really have to go further back in
history. | nean, there was a tine when a court had an

2615
official reporter, and not every order of the court went
into the official report. The court designated what
went in and what didn't.

And what we're tal king about is the
establishment of a canon, or we are saying that the
judges who wite the opinion nmake an editorial or a
judicial decision that this will be in the officia

reporter. Everything will be available, everything wll
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be cited, but |I'msaying as the judge |I'm doi ng somne
editing in advance, |'m hel ping you call through ny
wor k, which is volum nous, and saying, This is in the
canon.

And | think -- maybe it's just tradition
maybe it's misguided, but | think that is sonething we
need to keep.

MR YELENOSKY: So "canoni ze" is the word?

CHAI RVAN BABCOCK:  Paul a

MS. SWEENEY: You know, Alex's exanple
just really -- I"'msitting here being all in favor of
let's have every bit of it out there, and then I'm
sitting there on the airplane on the way to a hearing on

t he phone with Westlaw, and | pull up 600 cases, and

no longer get to tell nmy E and O carrier, | blew off the

| ast 500 because they were "do not publish.” | have to

tell themwhy | didn't read themall. And | can't do
2616

it, and neither can anyone else in this room

So we're -- yeah. | nean, we are now
creating a crushing workload for every lawer in the
state. And, you know -- no. The appellate justices are
now | i ke, "Yeah, yeah, vote our way and let's tal k about
yours."

HONORABLE M CHAEL H. SCHNEI DER: CGo, go,
go.

MS. SWEENEY: There's no longer a way to

cull responsibly. You have to read them all
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PROFESSOR ALBRIGHT:  And it nay be that
there's a nugget in those unpublished opinions possibly,
but -- you know, so if you don't find what you're

[ ooking for in these first 100, then you can start

getting --

MS. SWEENEY: No. M/ opponent who's got
19 little weenie law clerks will have found a nugget.

MR MEADOAE:  You don't need the nugget in
every case. And | want to nmake sure that | -- this

sounds like it's headed the direction | thought it

shoul d, but what David is saying is right now the word
"publication" stands for the standards in 47.4. And all
we're going to be doing is finding another way to say

that. You know, "This opinion stands for this," or, you

know, "This is intended to be precedent," whatever --
2617

however we say that the standard -- the court has
applied the standards of 47.4. Right now that's
“publication.”

CHAI RVAN BABCOCK: | think the word
"publication" is getting us -- getting nme confused
anyway because --

M5. SWEENEY: No, it's not the same
because the word now is protection. It means | don't

have to go | ook, no one can criticize me, no one can
beat me with it. | can't |ose because | didn't |ook at
this case.

CHAI RVAN BABCOCK:  You just voted

agai nst -- voted away your protection.
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V5. SWEENEY: | realize that, but then
Al ex scared the -- scared ne.

CHAI RVAN BABCOCK:  Judge Law ence.

MS. SWEENEY: And | -- we --

PROFESSOR DORSANEO. Suppose there are ten
cases.

MS. SWEENEY: Huh?

PROFESSOR DORSANEO. Suppose there are ten
cases.

PROFESSOR ALBRI GHT:  There's not ten on
anyt hi ng anynore.

MS. SWEENEY: There's going to be 100 on

2618
everything. And the thing is right now "do not publish"
neans if | want to go read it for the intellectual
exerci se or because naybe there will be a trail | want
to follow, swell. But if I'min a hurry and | just want
to make sure that | have not -- I'mnot going to step
off acliff, I"'mokay. |'mnot advocating we stay with
"do not publish,” but I think we have to realize what
we're taking away and what we're creating. And if
there's going to be sonething substituted for it, you
know, | want to know what it is.

CHAl RVAN BABCOCK:  Paul a, there are
certain benefits to practicing in Texas. You could go
to Rhode Island, and you woul dn't have to read that.
Judge Law ence.

HONORABLE TOM LAWRENCE: Today if it's



16

17

18

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

18

unpubl i shed, then it has no precedence, so it's not
somet hing you need to worry about, so --

CHAI RVAN BABCOCK: Can't even be cited

HONORABLE TOM LAWRENCE: That's correct.
So now tonorrow everything is going to be published, so
we're going to distinguish in some way, canonize it,
call it "published" or call it something. 1Is there
going to be a different weight given to whatever we
desi gnate as being published so that that becones the
val uabl e case and the other case, even though it's out

2619

there, is not going to be of any value or any use?
VWhat's going to be the relative weight of these two
desi gnati ons?

CHAI RVAN BABCOCK:  Well, it's going to be
up to the -- for the court deciding the case to decide.
| mean, just because sonebody says -- you know, sonebody
says this is not a very good opinion or not a coo
opi nion or not sonething that's up to our standards does
not mean that some court couldn't cite it as precedent.

HONORABLE TOM LAWRENCE: So |'ve got a
case that |'ve got two | awyers, and one |awer is going
to have the case that is in the hardback vol une that has
been designated as being in that, and the other case is
going to be on the Internet, but still -- so what's --
and they're dianetrically opposed.

MR MEADOWNS: The distinction is how the
court that wote it treated it. | nean, that's what it

all comes down to. And either they correctly applied
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t he standards --

MR, ORSINGER. And the argunent could be
nmade t hat you shoul d read both cases and deci de whi ch
one you think is right rather than letting sone judge
say that | don't think that mine nmeasures up to sone
ot her one that night have been witten.

HONORABLE SARAH B. DUNCAN: | agree.

2620

MR MEADOWNS: That's what | vote -- that's
what the first vote was about, that we should be able to
do that and use it.

HONCRABLE TOM LAWRENCE: | know, and
voted for the first two, and now we're getting to
designating cases in sone manner. |'mtrying to
under stand - -

CHAI RVAN BABCOCK: Let's see if we can
shar pen what Judge Peeples is asking us to vote on. It
seens to ne 47.4 and 6 go hand in hand. 6 is just
that -- that the -- there's a nechanismto chall enge the
opi ni on of the panel, so those are kind of together. So
what are we -- what are you asking us to |look at on
t hat ?

HONORABLE DAVI D PEEPLES: Wl I, nunber
one, | don't want us to get sidetracked on termninol ogy.
I"'minterested in the principle here, the concept, which
is, should we all ow or encourage the appellate judges to
reconmend that some opinions are nore cite-worthy or

nore hard-copy-worthy than others? Now, that's --
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HONORABLE SARAH B. DUNCAN: It's not
cite-worthy.

MR, ORSINGER:. Don't they do that by
putting their signature on the opinion?

HONORABLE SARAH B. DUNCAN:  No

2621

MR ORSINGER: Sure they do

HONORABLE SARAH B. DUNCAN: No, they do
not because the way the statistical setup is is, you
know, people had -- sonebody asked ne in the editoria
board the other day, Well, a per curiamis worth | ess
than an original opinion on the nerits, and | shouldn't
even count concurring or dissenting opinions. So as
I ong as you've got the statistical games going on, we've
got a very inportant opinion on our court that's a
per curiam So we get to decide if they're per curiam
or not.

MR, ORSINGER: That's why those |abels --
you shoul dn't be naking decisions in people's |lives
based on those |abels. You ought to read the opinion
and if it's a good opinion, then use it to decide your
case. And if it's not then --

HONORABLE SARAH B. DUNCAN:. | conpletely
agr ee.

HONORABLE DAVI D PEEPLES: Richard, is
there anything in ny notion that woul d defeat what
you' re saying? W've already voted that you can cite
and you can get everything.

MR SOULES: This is a recommendati on
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HONORABLE DAVI D PEEPLES: Yeah.
MR, SOULES: The panel recomends don't
2622
waste your paper or vice versa.

MR ORSINGER: But it's nore than to the
publisher. | mean, we're past the publisher now W're
telling the consunming public that this opinion is not as
good a | aw as anot her category of opinion

HONORABLE DAVI D PEEPLES: W may be sayi ng
this case -- listen, this case does nothing but apply
settled law to the facts, and there are dozens of cases
on the books already. You don't need to read this one
because the cases are already there.

MR SOULES: Wiat's wong with that?

HONORABLE DAVI D PEEPLES: Not hing is wong
with that. That's what we ought to do.

HONORABLE M CHAEL H. SCHNEIDER | vyield
to ny friend here.

MR, WATSON: | was going to ask
Justice Hecht -- now, |I'mserious about this -- what are
the initials that the law clerks put on the notions for
rehearing? 1Is it "CNN, " "contains nothing new' or
somet hing like that?

JUSTI CE HECHT: No. | nean, they -- a
nmeno is prepared. On our notions for rehearing?

MR WATSON:  Yeah.

JUSTI CE HECHT: They go around for a vote

and if sonebody wants a study, then they do a neno.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2623

MR WATSON: Law clerks tell a different
story. CNN

JUSTI CE HECHT: They may put -- they may
put initials on theirs. | don't know.

MR, WATSON. | nean, is that what you're
sayi ng, that just something down there that contains
not hi ng new or -- and, again, |I'mnot being facetious --
a better termof art than that, that this is, you know,
reciting established |aw or doing --

HONORABLE SARAH B. DUNCAN: It's like when
you first started readi ng advance sheets as a first-year
awyer. You didn't know what was interesting and new.

It was all interesting and new.

MR ORSINGER O all boring and new.

HONORABLE SARAH B. DUNCAN: Al I'm
suggesting is that when you' ve done 100 ineffective
assi stance cases in the space of a year, you kind of get
a drift about what's interesting and new. If y'all --

if y'all want to give that decision to an i ndependent

conmittee or to Skip, all |I'msuggesting is --
MR WATSON: | don't want it.
HONORABLE SARAH B. DUNCAN:. -- sonebody

needs to make a reconmendation as to whether this is
worth a treat.
MR, YELENOSKY: That's substantively
2624
di fferent fromwhat was bei ng proposed before, and |I can

accept that. But what you were saying before was a | ot
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broader. It was that you can create two tiers of |aw
based on other factors other than whether it's new. If
you're just signaling there's nothing new here and if
Paul a didn't read it, she can rely on the fact that if
it's |labeled as nothing new for her nalpractice claim
that's one thing, and | can go with that.

V5. SWEENEY: Thank you.

MR, YELENOSKY: But if you're saying that

the judge can say, "Well," as we were tal ki ng about at
the break, "I'mnot going to publish this because |'m
not real clear on the law and" -- you know, | doubt |

woul d agree with it.

HONORABLE SARAH B. DUNCAN: | never
i ntended to suggest that.

HONORABLE DAVI D PEEPLES: The opi nion t hat
woul d have sonething new but the judge is unsure of it
is still going to be available, and people can find it
and cite it. The question here is whether judges can
try to help the consum ng public distinguish between the
core good cases and the ones that maybe just have 20
pages of evidence and say the evidence is sufficient.

MR, YELENOSKY: Once you've said
everything can be cited, | think that we as | awers are

2625
going to have to | ook for everything except sonething
t he judge says there's nothing new here. You' re going
to have to search it. And as far as there being 600

cases turned up if you put "Transanerica" in, well, then
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you narrow your search. You don't just put in
"Transanerica."” You |look for other words that pertain
to what you're looking for. W do that all the tine.

CHAl RVAN BABCCOCK:  David, are you -- |
don't think you're -- why don't we see if we can narrow
the issue this way. Are you suggesting that we retain
47.4 and 47.6 as worded? | mean, do you want to vote on
t hat ?

HONORABLE SARAH B. DUNCAN:  No

CHAl RVAN BABCOCK:  Sarah doesn't want to

vote on that. Peeples is the ranrod on this thing,

SO --
MR, MEADOWS: Can | just say in response

to that --
HONORABLE DAVI D PEEPLES: | don't know.
MR MEADOWNS: -- | think -- | think it --
CHAI RVAN BABCOCK: Let David -- it's

his --

MR, MEADOWS: Mbst people don't have it.

HONORABLE DAVI D PEEPLES: | think
certainly if you elimnate those, you take us down the

2626

road toward what, | guess, Richard wants, that all cases
are out there, and there's not a single stanp on it that
says a judge shoul d deci de.

CHAI RVAN BABCOCK:  No, no, no. Wat ['m
getting at is there's a two-step process. Do you
want -- is the vote to keep this as worded? Because |'d

vote one way on that. And if we're not going to keep it



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

as worded, do you want to replace 47.4 principally with
different |anguage, with a different standard, with a

di fferent concept, with a different sonething, or do you
just want to keep the standards for publication |anguage
as it is?

HONORABLE DAVI D PEEPLES: | guess what |
want, Chip, is a world where the judges can still say,
This is what we think is inmportant enough to be what
used to be in the books. That's all -- that's all |
want .

PROFESSOR ALBRIGHT: It's not publication.
It's 47.4, but you use a word other than "publication."

HONORABLE DAVI D PEEPLES: The word
"publication" needs to be --

MR, CHAPMAN: | had suggested before --

and | realize that you thought | was clouding the

di scussion with unnecessary detail, but if we take the

concept that is -- concepts that are enbodied in 47.4
2627

and try to define -- one of the discussions went al ong

the lines of what's well settled? W already have in
47.1, "Where the issues are settled, the court should
wite a brief menorandum opinion no |onger than
necessary."

I woul d suggest that the concept is -- not
necessarily the wording, but the concept is where the
i ssues are settled or where the case does not present,

and then A through B -- A through D of 47.4 is what



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

11

12

we're trying to get at. W're trying to make a

di stinction between those things that, as Paul a says, |
need to concern nyself with, that's newlaw, that's
somet hing significant, and those things that are settled
and don't raise anything new

CHAl RVAN BABCOCK:  Joan.

M5. JENKINS: It seens to ne that if
you're going to go with the proposal that Judge Peepl es
or Judge Duncan has been tal ki ng about, you have to cone
up with the termthat you're going to use, and if it's

not going to be "publication," then, seriously, what
termwoul d we use because that's really sort of the
bottomline. What woul d you propose stanping on the
opi nion that woul d be a signal to West, the

practitioner, or anyone that this is a case that is

worthy of review and the others can be left to be

2628
revi ewed, you know, if you've got the tinme?
MR, CHAPMAN: And |' m suggesting
"menor andum opi ni on" is the stanp.
HONORABLE DAVID PEEPLES: | don't think --
| don't think that we -- | think it would be a m stake
to vote on that -- on termninology and so forth instead

of the concept because if people don't agree with the
concept --

M. JENKINS: Well, I'mnot asking for a
vote, but I'mjust saying before | can vote, | need to
under st and conceptual |y what --

MR, CHAPMAN: You coul d excl ude menprandum
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opi nions fromthe search. You have the standard which
gives you what the witten opinionis, and it falls
right within the standard of 47.4 that we've been
tal ki ng about and confortable with, and the nmenorandum
opi nions woul d not be sonething that you woul d have to
deal with.

MR, ORSINGER. The problemwi th that
proposal, though, is that it appears that for whatever
reason the courts of appeals like to wite |onger
opi nions nore often than 47.4 would require.

MR CHAPVMAN. | know. | --

MR, ORSINGER. But if they want to do
that, | would Iike to let themdo that. In other words,

2629
I would hate to force everyone on the 1st Court to start
writing nenorandum opi nions on 80 percent of their
opinions if they don't want to.

MR, CHAPMAN: |'m just suggesting that
that woul d be a reasonable |ine of demarcation between
the two concepts that --

M5. SWEENEY: Carlyle is right. W don't
have to call it a nenorandum opinion. W need a Latin
phrase, and we need to find sonme --

(Laughter.)

CHAI RVAN BABCOCK:  Judge Law ence --

MR CHAPMAN: |'mtrying to dovetail into
Judge Peepl es' concept discussion. |'mnot concerned

about what we | abel it.
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PROFESSOR ALBRI GHT: W coul d have stamp
that says "47.4 opinion," and, you know, then you could
just say, you know, | don't want to read 47.4 opinions.

MR YELENOSKY: Not to be relied on in
mal practice suit for not having read.

CHAI RVAN BABCOCK:  Judge Law ence.

HONORABLE TOM LAVWRENCE: | think adopting
this 47.4 standard for what goes in the hardbound book
versus what doesn't would cause the | east upheaval and
| ess confusion and would be nore similar to what we're

currently doing and | think would be the better idea,
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whatever we end up calling it.
CHAl RVAN BABCOCK: The thing is we
can't -- we can't dictate -- no court can dictate what

goes in the hardbound book.

HONORABLE DAVI D PEEPLES: We're not trying

to do that.

HONORABLE SARAH B. DUNCAN:  In 47.4 in
some -- at |east one sense in ny viewis not workable.
I mean, | don't followit to the extent that if there is

not an opi nion on point coning out of the 4th Court of
Appeal s on this particular issue, |I'mgoing to publish
even if there are 14 cases out of Corpus, 100 cases out
of Houston because the truth is that people listen here
differently if they knowthat it's a case -- an opinion
that's emanated fromthat court that it's going to be
appealed to. So I'mnot advocating the particular

| anguage of 47.4.
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And | guess in response to what Joan
asked, in my viewit would be a tag line that says, "In
ny opinion this case mght be useful to sonebody."

HONORABLE M CHAEL H. SCHNEI DER:  How about
"jurisprudential"?

M5. JENKINS: | didn't nean that to be
flip at all. | see it coming back to that issue

eventual |y because | really thought you were trying to

2631
adhere to the 47.4 standards. |If you're going to comne
away fromthose, then I'mconfused as to -- | nean, you
just want to stamp "significant" --

HONORABLE SARAH B. DUNCAN:  "Useful ."

MS. JENKINS: "Useful"?

MR ORSINGER: | don't have a problemwth
t hat .

CHAI RMAN BABCOCK:  What's the other stanp?

MR G LSTRAP: "Precedent."

CHAI RVAN BABCOCK:  No. This opinion is
useful --

HONORABLE SARAH B. DUNCAN:  Y'all don't
see or read -- y'all don't see or read --

MR, d LSTRAP:  Uni nportant.

HONORABLE SARAH B. DUNCAN: -- nost of the
opi nions that are offered by the courts of appeals and
you don't want to because they're not going to help you
in your case.

MR, ORSINGER: What you're proposing is
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that the courts of appeals justices would do the
first-line editing on whether this case is inportant
enough for people |like Paula to research or not, and
you're perform ng that function instead of the Wst
Publ i shi ng Conpany editor performng that function or
i nstead of an autonmatic rule that all of themare worthy
2632

of bei ng searched.

She's still going to get sued for
mal practice if she | oses a summary judgnent because she
didn't find a case that was not marked as inportant but
that woul d have neant that she would win. She wll
still get sued. It will still goto a jury. But you
are performng an editorial function, but that's al
you're performng is an editorial function in nmy view

CHAI RVAN BABCOCK:  Justice Hecht.

JUSTI CE HECHT: If you're going to do
this, it does seemto ne that you should use a
val ue-neutral termlike Carlyle suggested |like
"menor andum opi ni on" whi ch then does go into Shepherd's
--
think -- it's been a while since | |ooked at Shepherd's,
but | think it goes in after the cite as "MEM" But,
now, it could go -- it could be sone other designation
Because "cite worthy" or "useful" or "nonuseful" are al
val ue-l aden concepts it seens to ne. |If you cone in and
say, "Well, Your Honor, we're arguing this as precedent.
It does say 'not useful' down here at the bottom

but "
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(Laughter.)

HONORABLE SARAH B. DUNCAN:  And | don't
really care what the termis. | nmean, if you want a

2633

val ue-neutral term that's fine

CHAl RVAN BABCOCK:  Joan

MS. JENKINS: The other thing that bothers
ne is if you' re going to go with the termthat you're
going to elinmnate in 47.4, then there's no standard for
the term or there's going to be a different standard in
each court. And then -- then what do | say to ny
mal practice carrier? Wll, now | have to research the
qualifications of the judges to deci de whether or not
they're capable of setting a standard so that the term

they stamp on it, "significant," really neans
significant, whereas before | had a rule that | could
followthat told ne what it was that | was relying on?
HONORABLE SARAH B. DUNCAN: | think there
ought to continue to be a statewi de standard. |'mjust
not advocating the standard that's in 47.4 necessarily.
HONORABLE DAVI D PEEPLES: Chip, | think
what | want to do is crystallize nmy notion with help
from Carlyle and Justice Hecht, subject to revision and
so forth. But judges on the court of appeals can | abe
thei r opi nions "nmenorandum opi ni ons"” when they deal wth
settled law and do not deal with the standards of 47.4.

And if we can later on add sonething to 47.4, do it. |

think it's a great suggestion that it shouldn't be a
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val ue-laden term and that's one reason | tried to stay
2634
away from tern nol ogy.

But what the judges can do is label it
"menor andum opi ni on" when they think this is not a big
one. And the ones that aren't |abeled that way coul d be
| abel ed otherwi se, and if West wants to pick it up,
fine, and if West doesn't want to pick it up, that's
fine, too. But it's out there electronically.

MR ORSINGER: And what's the benefit of
that, David?

HONORABLE DAVI D PEEPLES: Were have you
been the | ast two hours?

(Laughter.)

MR ORSINGER: | nean, is it because it
nmake it easier for people to research?

HONORABLE DAVI D PEEPLES: Yeah.

MR ORSINGER: It's not self-evident to ne
that putting "MEM after a cause nunber is adding any
val ue.

PROFESSOR CARLSON:  Richard, if you're
researching and you pull up, say, a Suprene Court case
and a court of appeals, and you put "not for
publication"” in your search line as Al ex suggested,
aren't you just going to go to the top cases and you're
not even going to reach those not for publication? Are
you - -
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MR ORSINGER: | think it's very dangerous
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for you to brief a point of law and to categorically
exclude everything that has "MEM after it if it's
precedenti al

HONORABLE F. SCOTT McCOMN:  Let ne nake a
suggestion. Wuldn't this problembe solved if we -- if
we took 47.3 and just deleted it altogether and then we
sinply reworded 47.4 to say, "An opinion shall be
| abel ed a nenorandum opi ni on unless it does one of the
followi ng," and keep the standards so that -- so that an
opi nion would either be an opinion or it would be a
menor andum opi nion? It would be a nenorandum opinion if
it did-- if it didn't do at least A, B, C, or D

MR, YELENOSKY: That's what Carlyle's been
sayi ng.

MR, CHAPMAN: | just couldn't say it with
that draw, "Let's do this."

HONORABLE F. SCOTT McCOMN:  And t hen West
coul d nmake a decision -- | think West's decision would
be -- and be very easy to nake -- we'll publish
everything that says "opinion.” W'IIl put everything
t hat says "nenorandum opi ni on" on the Internet.

PROFESSOR DORSANEQ  That won't be their
decision to nake. They'll publish all of it.

HONORABLE F. SCOTT McCOMN: No, they won't

2636
because when they look at it --

HONORABLE DAVI D PEEPLES: |If they want to

publish everything, let themhave at it.
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MR CHAPMAN.  Yeah, that's fine. At |east
we' |l be able to nmake some distinction about what it is.

CHAI RVAN BABCOCK: Al right. But you
can't -- you can't knock out 47.3 because we already
knocked it out and put in new | anguage, so --

HONORABLE F. SCOTT McCOMN:  Well, but I'm
talking A, B, C, and D.

CHAI RVAN BABCOCK: It ought to go in 47. 4,
and what you're saying is, "An opinion that" -- could
you conme up with |anguage, Scott?

HONORABLE F. SCOTT McCOMN:  Yeah. It
should -- instead of saying "standards for
publication"

CHAI RVAN BABCOCK:  Ri ght .

HONORABLE F. SCOTT McCOMN: -- just say --

MR CHAPVAN. " Menor andum opi ni on. "

HONORABLE F. SCOTT McCOMN:  -- "An opinion
shal | be | abel ed a nenorandum opi ni on unless it does one
of the follow ng," and then keep your A B, C, and D

CHAI RVAN BABCOCK:  And the title woul d be,
just as Carlyle said, "Menorandum opinions."

VMR CHAPMAN:. " Menor andum opi ni ons. "

2637

MR ORSINGER: | sure hate the shell on
that. Wat you're doing is you' re taking away the
di scretion fromthe court, for exanple, to say there's
no -- there's no San Antonio court of appeals case that
hol ds this, but because it's not a newrule of law |

cannot treat it as a full opinion.
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CHAI RVAN BABCOCK:  "Shal I" or "may"?

HONORABLE DAVI D PEEPLES: The existing
rule says "should" in 47.1 dealing with settled issues
and 47.4. Do you want to say "should," Scott?

MR, ORSINGER: Wy can't you say "nmay" and
| et the judges decide whether they're required to or
not ?

HONORABLE DAVI D PEEPLES: That's fine.

CHAI RVAN BABCOCK:  "May"? It nmay be
| abel ed a nmenorandum - -

HONORABLE F. SCOTT McCOMN: Well, | don't
t hi nk you should say "nay."

HONORABLE DAVI D PEEPLES: How about
"should,"” which is what the rule says right now?

MR, ORSINGER: If you start forcing that,
we're going to have to start arguing about those
st andards because --

HONORABLE F. SCOTT McCOMN: Then let's

just say -- that's an old lawer's trick to the judge to
2638
say, "If we're going to go that way, we're going to be

here for hours," so the judge doesn't want to go that
way. So if you threaten you'll be here for hours, then
["Il just go with "should."

(Laughter.)

CHAI RVAN BABCOCK:  Bill.

PROFESSOR DORSANEC:  What about the --

what about the first -- naybe | nissed sonething. What
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about the language in 47.1 that sets other standards for
nmenor andum opi nions as to be brief? Are we going to
nove that down? |If you're going to label it a

nmenor andum opi nion, it better be short.

HONORABLE F. SCOTT McCOMN: | don't -- it
shoul d be no | onger than necessary. That doesn't mean
short. That just neans succinct on each point. There
may be an awful | ot of points, and sonme of these
crimnal cases there are, but --

CHAlI RMAN BABCOCK: (Ckay. Let ne just see
if we've got the |anguage down. 47.4 would be
redesi gnated as "menorandum opi nion," and the | anguage
woul d be, "An opinion" should, may, shall --

HONORABLE F. SCOTT McCOAN: " An opi ni on
shoul d be | abel ed a nmenorandum opi ni on unless it does
one of the follow ng."

PROFESSOR DORSANEO.  You better put that

2639
first sentence from1 in there as the first thing.

MR. CHAPMAN: Yeah, that where it says
"the issues are settled.” That needs to be in there.

PROFESSOR DORSANEO  And | would say, "If
the issues are settled" --

CHAl RVAN BABCOCK: WAit a minute. So
you're going to put that -- from1 you're going to
put --

HONORABLE F. SCOTT McCOMN:  You' re goi ng
to take the last sentence of 47.1.

CHAI RVAN BABCOCK:  Ri ght .
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HONORABLE F. SCOTT McCOMN:  "If the issues
are settled, the court should wite a brief menrorandum
opi ni on no longer than necessary to advise the parties
of the court's decision and the basic reasons for it."

CHAI RVAN BABCOCK:  Ckay.

HONORABLE F. SCOTT McCOMAN: " An opi nion
shoul d be | abel ed a nmenorandum opi ni on unless it does
one of the follow ng."

CHAI RVAN BABCOCK:  Should it be "any of
the follow ng" since that's the | anguage in the rule
book?

HONORABLE F. SCOTT McCOMN:  Ckay. "Any of
the foll owi ng."

CHAI RVAN BABCOCK:  "Any of the follow ng."

2640
Then A, B, C, and D

HONORABLE F. SCOTT McCOMN:  And | eave them
exactly the way they are.

CHAl RVAN BABCOCK: Ckay. A, B, C, and D
And would we -- what would we do with 4.6 (sic) here?

Do you want to |leave 4 point -- 47.6 in here?

HONORABLE F. SCOTT McCOAN:  No. Take it
out .

CHAI RVAN BABCOCK: (Okay. Here's the
proposal --

HONORABLE SARAH B. DUNCAN: It's covered
by nmotion for reconsideration en banc.

CHAI RVAN BABCOCK: (Okay. Here's the
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proposal --

MR ORSINGER Wait a minute. That's a
di fferent decision. The decision to publish -- an
appel | ate court en banc could decide to publish even
wi t hout deciding to --

CHAl RVAN BABCOCK:  No, no, no. W' re not
publ i shi ng anyt hi ng.

HONORABLE F. SCOTT McCOMN: W' re not
publ i shi ng anyt hi ng.

MR ORSINGER Well, | know, but override
t he nmenor andum desi gnati on.

HONORABLE F. SCOTT McCOMN:  Way woul d we

2641
bother to go en banc to override a menorandum
designation? They can all be cited. | rmean, that would
be the bi ggest question --

CHAI RVAN BABCOCK:  That doesn't have that
bi g an inpact anynore since they all could be cited.
nmean, if somebody really gets jazzed about that --

HONORABLE SARAH B. DUNCAN:  And if that
really bothers you, you can just include it in your
notion for reconsideration en banc, and the court could
concei vably grant only that point.

CHAI RVAN BABCOCK:  And by the way, the
i gnorant panel nade it a menorandum deci si on

HONORABLE SARAH B. DUNCAN: Ri ght.

CHAI RVAN BABCOCK:  Not only did they get
it wong, they labeled it wong.

(Laughter.)
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CHAl RVAN BABCOCK:  All right. Here's --
here's what our new 47.4 as proposed. "Menorandum
opinion" -- did we say "if" or "where"?

MR CHAPMAN. "If."

CHAI RMAN BABCOCK: "If the issues are
settled, the court should wite a brief menorandum
opi ni on no longer than necessary to advise the parties
of the court's decision and the basic reasons for it.

An opi ni on should be | abel ed a nmenorandum opi ni on unl ess
2642

it does any of the follow ng," col on, subparagraph

"(a) establishes a newrule of law, alters or nodifies

an existing rule, or applies an existing rule to a novel

fact situation likely to recur in future cases,"

sem colon, "(b) involves a |egal issue of continuing

public interest," sem colon, "(c) "criticizes existing

law, " semicolon, "or (d) resolves an apparent conflict
of authority.” |In addition, we are going to delete
47.6. Al in favor of that raise your hand.

MR ORSINGER: Can we still nake revisions
to the standard later, or can we do that now?

CHAI RVAN BABCOCK:  We're voting on what
we're voting on. Al opposed? It passes by a vote of
18 to 7. Ckay. Richard, do you want to further
conplicate things now?

MR ORSINGER: Yeah. On the -- since

we're putting "should" in there instead of "may" -- and

| would be really happy if it just said "may" -- I'm
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concerned about the fact that there's a dispute anong
our court of appeals justices as to whether the lawin a
particul ar court of appeals district is precedent only
in that district and not others. And | think that we
ought -- if we're going to tell themthey shoul dn't
publish it, we ought to say "establishes a new rul e of
law in the district" or sonehow encourage the courts to

2643
take a position --

CHAI RVAN BABCOCK: Richard, there's just
so much we can do, you know?

HONORABLE SARAH B. DUNCAN: Can | nake a
friendly anendnent, Richard, to sonething that wasn't a
nmotion? | think we need a catch-all for any other
reasons the court deems it advisable.

MR, CHAPMAN: That's probably a good idea
gi ven Paul a's coment about sensitive things that
sonmetimes the court won't --

HONORABLE SARAH B. DUNCAN: Wl |, but the
exception is going to be "should be a nenorandum opi ni on
unless it does one of the follow ng."

MR CHAPVMAN:.  That's it.

HONORABLE SARAH B. DUNCAN: So the

catch-all would be if it creates -- if it's the first
case on the issue in that district or it -- it
actually -- it doesn't resolve a conflict, but it

exposes a preexisting conflict within that court of
appeal s that's never been recogni zed because it's a

nonpubl i shed opi ni on before Septenber 1st, 1995. There
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mght be a lot of reasons to publish it that are not in
this list.
JUSTI CE HECHT: One way to sol ve that
woul d be to go back and say "should not be | abeled a
2644

nmenor andum opi nion if," and then you don't have to worry
about catch-all reasons.

HONORABLE DAVI D PEEPLES: Yeah.

JUSTI CE HECHT: If you just say, if it's
this, it can't be, and what can be we don't say.

MR ORSINGER: | like that a |lot better

MS. JENKINS: That's a good idea.

CHAI RVAN BABCOCK: (Okay. So we just
insert the word "not."

JUSTI CE HECHT: Then you have to change
each one of the issues the other way.

CHAl RVAN BABCOCK: Wl l, so the first
sentence should still be okay, right? "If the issues
are settled, the court should wite a brief nmenorandum
opi ni on no longer than necessary to advise the parties
of the court's decision and the basic reasons for it.
An opi ni on should not be I abeled a nmenorandum
opi ni on" - -

HONORABLE F. SCOTT McCOMN:  "If it does
any of the follow ng."

MR ORSINGER. If it does, and then you

don't need to reverse them

CHAI RMAN BABCOCK:  -- "if it does any of
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the following." GCkay?

MR CHAPVAN:  Yeah.

2645

CHAI RVAN BABCOCK:  Paul a.

MS. SWEENEY: One other thing that | want
to nmake sure we have a footnote on. The cases that were
"do not publish" ten years ago, are we now saying that
t hose now can be cited, or are we going to have a
footnote that if you couldn't cite them before the new
rule goes into effect, you still can't cite them

CHAI RVAN BABCOCK: Let's get this done
first.

V5. SWEENEY: | just want to be sure we
have t hat because there's a huge tiger cage there.

CHAI RVAN BABCOCK: Let's get this done
first. That's another issue. Carl.

MR HAM LTON. So now we no | onger have
t he category you nentioned earlier, Paula, about sone
sensitive case or sonething that wasn't going to be
publ i shed before. Now everything is published, so we
don't have that category. So now it's either a regular
opinion or it's a nenorandum opi ni on, one or the other.

CHAI RMAN BABCOCK:  Pretty much. Does
anybody dissent fromthe flipping it and making it
"shoul d not be | abel ed"? Does anybody have a problem
with that other than the seven peopl e who were agai nst
the whole thing to begin with? Gkay. Nobody's raised
their hand, so that's -- that sentence will then be

2646
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nodified to read, "An opinion should not" -- adding the

word "not "be | abel ed a nenmorandum opinion if it
does any of the following," A B, C and D taken from
47.4. Okay. W're all set on that? Ckay.

Now, Paul a raises an issue about what are
we going to say about ol d unpublished opinions, if
anyt hi ng?

MS. SWEENEY: Do they now becone citable?
I mean, they're going to get picked up and published as
they're found presunably, but are they still not
citable? Are they still not authority? Are they now
authority?

CHAI RVAN BABCOCK:  I'Il tell you ny
opi nion about it. | believe that the Eighth G rcuit got
it right, so | think that old unpublished opinions are
fair game, and I would -- and if people -- there's now
no prohibition against citing them because we've taken
out 47.7, and so | would say nmy answer to that is, yes,
t hey can be cited.

V5. SWEENEY: Well, | guess the question |
have about that then is, right now those are not equally
accessible to everybody. |In fact, they are accessible
in sone instances only to people who used to be on the
court of appeals and happen to have one at their house.
And | don't -- there's got to be sonme sort of safeguard

2647
that we build in for that so that a litigant who didn't

happen to be on the court of appeals and doesn't have
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that particular opinion -- they're not in the
mar ket pl ace. They're not publicly accessible to
everybody in all instances, and so we're creating now a
situation where there could be "gotcha's" for which
there's no renedy.

CHAI RVAN BABCOCK:  You're not going to
have a gotcha that you don't know about, do you think?

V5. SWEENEY: Sure, until -- you know, ['m
in a hearing, and all of a sudden here comes an
unpubl i shed opinion from you know, 1959 from Justice
GQuittard that |I've never heard of.

MR, YELENOSKY: Well, you could require,
consistent with the Eighth Circuit opinion, that a
| awyer using a previously unpublished opinion make it
avai |l abl e in advance.

MS. SWEENEY: | don't know. | nean, yeah
you could --

MR, ORSINGER: What you need to do is get
the nane of the old staff attorneys and then --

M5. SWEENEY: And call themall?

MR ORSINGER  Yeah --

MR, YELENOSKY: But don't you put a
burden, consistent with the Eighth G rcuit opinion, on

2648

the use -- on -- to making avail abl e previously
unpubl i shed opi nions to the other side?

CHAI RVAN BABCOCK: Wl |, you coul d, but
aren't we just really conplicating things?

M5. SVEENEY: No.
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CHAl RVAN BABCOCK:  You could wite -- we
could wite a lot of rules about -- | nean, | get handed
cases at a hearing all the time that | am constructively
unawar e of.

MS. SWEENEY: Well, that's between your
you and your carrier, Chip

CHAI RVAN BABCOCK:  And you do, too, soO --
yeah, 1'll match nmy carrier against your carrier. Yeah
M ke.

MR. HATCHER  Back before we got so
electronically sensitive, Paula, this comittee did
draft a rule, the one that went up in which if you're
facing that situation, we required your opponent to
furnish you a copy of it X days in advance.

MR, YELENOSKY: That's what | just said.

MR, ORSINGER: But, of course, what they
won't tell you is they won't furnish you an unpublished
opinion that's on your side. There's a little ethics

rule out there, but --

V5. SWEENEY: Well, | think the Court can
2649
make a footnote or whatever. |'mnot advocating that

this has to be part of the rule, but I do want it to be
clear that it's a concern raised by at |east sone
nmenbers of the committee that there not be built in a
booby trap out there based on --

CHAl RMAN BABCOCK: That's fair to say.

M5. SVWEENEY: -- that's based on old
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opi nions that now for the first tinme ever will have
precedential effect.

HONORABLE SARAH B. DUNCAN: It al so needs
to be in the appellate briefing because we're not going
to know about it any nore than you do.

CHAI RVAN BABCOCK:  Ckay. Wiat el se?

MR, SOULES: How about any opi nions on the

I nternet?

CHAI RVAN BABCOCK:  How about what ?

MR, SOULES: Were do you find thenf?

MR, ORSINGER: W're going to have to go
with --

THE REPORTER |'msorry. | didn't hear
what you said.

MR, ORSINGER: Don't worry about it.

CHAI RVAN BABCOCK: He didn't say anyt hi ng.

(Laughter.)

CHAI RVAN BABCOCK: (Okay. Anything nore
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about this issue? | think it's a very good di scussion
and | think probably got -- we got to the right place.
Yeah, Ral ph.

MR, DUGA NS: Chip, you' re going to have
to deal with 47.5 on dissent, too, at sone point. The
last -- the second-to-the-last sentence in the
par agr aph.

CHAI RVAN BABCOCK:  You're right.

HONORABLE F. SCOTT McCOMN: Wl |, coul dn't

you just make it an (e) to 47.4, just say, "(e) is
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acconpani ed by a concurring opinion or a dissent"?

PROFESSOR DORSANEO. That's a good i dea.

CHAI RVAN BABCOCK: " An opi nion shall not
be | abel ed a nmenorandum opinion if it does any of the
following: (e)" --

HONORABLE F. SCOTT McCOMN:  "Has a
concurring opinion or a dissent."

MR ORSINGER. No. It's only if the judge
wanted to publish, so you'd say "which is a concurring
opi ni on or the sanme opinion"?

HONORABLE F. SCOTT MCOMN: | don't see
how you can have a -- | don't see how you can say it --
I don't think two judges should say about a third judge
that it's an established rule of |Iaw, he just doesn't
know it. |If there's a dissent --
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JUSTI CE HECHT: Welcone to the court of
appeal s.

(Laughter.)

JUSTI CE HECHT: What about 5 saying
about 47

HONORABLE F. SCOTT McCOMN:  If there's a
dissent, it seens to ne it can't be a nenorandum
opi nion, but maybe it can

MR, ORSINGER: There's some logic in that.

CHAI RVAN BABCOCK:  That woul d be easi er
VWhat do people feel about that? David, what do you

t hi nk about that?
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HONORABLE SARAH B. DUNCAN: That's fine.

HONORABLE DAVI D PEEPLES: Fine. Fine.

CHAI RVAN BABCOCK:  Bil | ?

PROFESSOR DORSANEQ  Done.

CHAI RVAN BABCOCK: (Okay. So we'll add
subparagraph (e) that says, "has a concurring or
di ssenting opinion"? |Is everybody okay with that? That
neans we'll delete the | anguage of 47.5. Thanks for
catching that, Ral ph.

MR, HAM LTON: Can | say sonething about
that? Wy would we have "concurring"? Wy not just
"di ssenting"?

MR ORSINGER:  "Concurring" neans they
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don't concur in the rationale for the holding but they
do agree with the hol di ng.

HONORABLE SARAH B. DUNCAN: |'ve published
one unpubl i shed concurring opinion, and | sincerely
regret making it unpublished because if one of the
judge's reasoning is significantly different fromthe
two nmenbers of the najority, | think that could be
hel pful, conceivably coul d be hel pful to someone.

CHAI RVAN BABCOCK: (Okay. Do we need to
vote on this? |Is there any dissent about this? Any
concurrences? GCkay. Are we done with this particular
t horny probl enf

MR HAMLTON. Are we going to have
conment? Are we going to have conmments on this?

CHAI RVAN BABCOCK:  Yeah. Paula is going



16

17

18

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

to do a conment and circulate it to everybody. Aren't
you, Paul a?

V5. SWEENEY: My batteries are dead. |
can't.

CHAI RVAN BABCOCK:  Al'l right. Stephen's
going to do it then.

MR YELENOSKY: A comment ?

CHAI RVAN BABCOCK: A conment. Gkay. O

actually, Mke, you nay have | anguage fromthe ol d one.

Do you?
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MR, HATCHER: Not with ne, no.

CHAI RVAN BABCOCK:  But sonewhere?

MR HATCHER: Yeah. | may have.

CHAI RVAN BABCOCK:  Coul d you e-mail it
or -- just get it to Carrie, and she'll e-mail it to
ever ybody.

MR HATCHER |'Il see what | can do.

CHAl RVAN BABCOCK:  Good. Never mind. You
guys are both off the hook. Gkay. Bill, in the
remaining -- in the waning twlight hours here, what

el se can we tackle?

PROFESSOR DORSANEO: We can actually do a
ot which will take a lot less tine. Do you-all have
this packet now, Proposed Revisions Texas Rul es of
Appel | ate Procedure? We'll just take them one by one.

Page 2, the first suggestion involves Rule

9.5, Appellate Rule 9.5, and the exact issue is whether
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we shoul d add | anguage making it clear, as the Conbi ned
Conmittee recomended, that a party is required to serve
a copy of the record in an original proceeding. Right
now t he original proceeding rule, Appellate Rule 52,
particularly 52.7, says that the relator nust file a
copy of the record in an original proceeding. Actually
it means that the relator nust prepare and file a copy
of the record. But the sentence that currently exists
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in 9.5(a) literally says that a party need not serve a
copy of the record without disclosing that that's only
about an appeal rather than an original proceeding.

Now, the conmmittee reconmendation is just
to add this | anguage: "But a party need not serve a
copy of the record except in an original proceeding."
We could go with that, but Judge Wonmack in a nenorandum
that was al so provided to you says that he doesn't think
that's a good way to proceed because it is not clear
enough. And one way to nmake the natter entirely clear
woul d be to add additional |anguage to both the first,
second -- the second sentence, and to add a third
sentence. |'ll indicate that to you, and that really
woul d be nmy reconmendati on

"At or before the time of a docunent's
filing, the filing party nust serve a copy on al

parties to the appeal," and then instead of saying --
and, Judge Hecht, cut ne off here if you think I'm
headed off in the wong direction. "O origina

proceeding," instead of saying "appeal or review" |
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don't think "review' nmeans -- well, it nmight technically
in sone rare instances nean something other than an
appeal or an original proceeding, but that's getting too
technical. So | would recomrend saying "original
proceedi ng" rather than "review " Then say, "But a
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party" or just "A party need not serve a copy of the

record in an appeal,” and then say, "A party nust serve
a copy of the record in an original proceeding," which
seens to spell all of that out in the clearest possible
terns.

But, again, the conmittee recomendati on,
which | would be willing for you to vote on
affirmatively, is just add "except in an original
proceedi ng." Questions. Discussion.

CHAI RVAN BABCOCK:  Anybody got a notion on
t his?

MR HAMLTON: | have a question. Are you
going to change the word "review' to "original
proceedi ng"?

PROFESSOR DORSANEQ  Uh-huh, in the first
sentence because | perceive that's what that word neans.

MR, HAM LTON: Yeah. But then if you say,
"But a party need not serve a copy of the record" --

PROFESSOR DORSANEQ "I n an appeal ."

MR HAMLTON. OCh. You're going to add
"in an appeal ."

PROFESSOR DORSANEO: "I n an appeal ." And



23

24

25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the | ast sentence woul d say but you do have to in an
ori gi nal proceeding.
CHAI RVAN BABCOCK: What's the | anguage of
2656
the [ast sentence?

PROFESSOR DORSANEQ "A party nust serve a
copy of the record in an original proceeding." And the
conmittee's recommendation is to do that in Rule 9.5
rather than in 52.7. Could be done both places. You
have to cone to these neetings.

CHAI RMAN BABCOCK: (Ckay. So 9.5(a) would
be anended to read, "At or before the time of a
docunent's filing, the filing party must serve a copy on
all parties to the appeal or original proceeding,"
period, striking the word "review' and striking the word

"but," and then saying, "A party need not serve a copy

of the record in an appeal," period. "However," conmg,
"a party nust serve a copy of the record in an original
proceedi ng, " peri od.

PROFESSOR DORSANEC  Weél I, | would use

"but" instead of "however," but the ideais --

CHAl RVAN BABCOCK:  Ckay. Well, we'll put
a "but" in there.

PROFESSOR DORSANEQ. I n the |l ast sentence.

CHAI RMAN BABCOCK: "But a party nust serve
a copy of the record in an original proceeding." |Is
that the proposal ?

PROFESSOR DORSANEQ.  The proposal .

CHAI RVAN BABCOCK: Second? Carl, second?
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MR HAMLTON. I'Il second it.

CHAl RVAN BABCOCK:  Carl seconds it. Any
nore discussion? Al in favor raise your hand. Anybody
opposed? Unani nous.

PROFESSOR DORSANEQ.  The next one on page
3 is basically to add this sentence, which I think
captures the entire thing without going into a | ot of
el aboration, to add, "A certificate of conference is not
required for a notion for rehearing.”

CHAI RVAN BABCOCK:  And where woul d that be
added?

PROFESSOR DORSANEQ.  To the end of (a)(5).

CHAI RVAN BABCOCK: 10.1(a)(5) by adding
the sentence, "A certificate of conference is not
required for a notion for rehearing.” GCkay. Any
di scussion on that?

MR LOW Second.

CHAlI RVAN BABCOCK:  Buddy seconds it. All
in favor? Anybody oppose? Unani nous.

PROFESSOR DORSANEQ.  And the third one on
page 4 is sonething that the conmittee didn't think
needed to be changed, and I'll just ask you to gl ance at
it for a second, but I'"mnot intending to talk about it
because there's no committee recomrendati on to change
anything. That takes nme to 13.1.
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CHAI RMAN BABCOCK: Let's just -- let's
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just have a record vote on the proposed -- the
suggestion on Rule 11, which the conmittee suggests we
do not adopt. Anybody opposed -- everybody in favor of

adopti ng the Conbined Committee reconmendati on say

aye.
COW TTEE MEMBERS: Aye.
CHAI RVAN BABCOCK:  Anybody opposed? Okay.
The conmittee reconmendati on i s unani nously adopt ed.

PROFESSOR DORSANEQ  This -- did
Judge McCown | eave? |s he gone? Oh, he's over there.
He nmoved. This is a conmittee proposal in response to
Judge McCown's letter with respect to the | anguage of
13.1(a), which now says in so many words that, "The
official court reporter or court recorder nust attend
court sessions and nake a full record of the proceedi ngs
unl ess excused by agreenent of the parties."

Judge McCown's letter says that at the
time the rule was adopted, the trial judges were assured
that the new rule was not intended to nean what it
said -- or what it says, and that's caused difficulties.

The conmittee reconmends nodifying or
changi ng the | anguage of (a) in sonme manner. The first
draft is the one you have here, "attend court sessions
and nake a full record of the proceedi ngs when requested
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by the court or any party to the case." Again, Judge
Wbmack corresponded with all of us and said that he
doesn't like "when requested by the court or a party to

the case" to be at the end because he can't tell whether
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it nodifies "attend court sessions" or "nake a ful
record of the proceedi ngs" or both.

| thought we could nove it to the
begi nni ng and that would nmake matters clearer, but on
further reflection here, I wonder why it says that the
official court reporter nust attend court sessions
unl ess -- you know, unless it's to be there. Wy do we
need that in there?

HONORABLE F. SCOTT McCOMN:  Just take that
out, and you've got a brilliant rule. "The officia
court reporter or court recorder nust nake a full record
of the proceedi ngs when requested by the court or any
party to the case."

HONORABLE M CHAEL H. SCHNEIDER: That's

what you got.

MR LOWN Wiy not "attend"? Wiat if they
want to say, "So | can't be there. I'mjust going to
get a tape recorder, and I'Il type it up"?

PROFESSOR DORSANEQ I nteresting question.

CHAI RVAN BABCOCK: Well, they can't use a
tape recorder --
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MR, SCQULES: They do

CHAI RVAN BABCOCK: -- unl ess the Suprene
Court's authorized it. | nean -- you know --

PROFESSOR ALBRIGHT: It's not -- the full
record requires that they be in attendance, right?

HONORABLE F. SCOTT McCOMN: Well, | guess
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| thought if you put a requirenment on themthat they
have to nmake a full record, that inplies --

PROFESSOR ALBRI GHT: That's what |I'm
saying --

HONORABLE F. SCOTT McCOMN:  -- by
necessity they're attending.

PROFESSOR ALBRI GHT:  Yeah, |'m agreeing
with you. "Full record" equals you have to follow the
rules relating to the record, which --

CHAl RVAN BABCOCK: But if we take this out
of the rule --

MR, SOULES: Woops. M tape recorder
screwed up, and | wasn't here.

CHAI RVAN BABCOCK: I f we take this out of
the rule, some may argue, "Well, wait a mnute. It used
to be in the rule that | had to attend. You took it
out, so now !l don't."

MR, CHAPMAN: It ought to stay in there

CHAI RMAN BABCOCK:  Skip
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MR, WATSON: | just want to nake sure we
don't run afoul of something the Suprene Court's already
done. Sonething came across ny desk back when the
Suprenme Court was approving not rules but sone sort of a
handbook for court reporters for the way they -- how
many |ines per page, how much indention, et cetera,
et cetera.

And there was some discussion, as |

understood it, in that rul e about the problemwhen a
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vi deo deposition was played and confusi on about whet her
that had to be introduced into the record or on the
assunption of the trial |lawers that the court reporter
was sitting there typing -- you know, taking down the
words of the video deposition so that it was in the

bl ack and white transcript and you' re not depending on
the court of appeals to actually go in and play the

vi deot ape, which | doubt that they do with regularity.

And | -- that rule was nmade, | think
rather specific that the court reporter nust take down
t he video deposition unless excused.

PROFESSOR DORSANEQ.  There's a whol e
order on how the record will be prepared by the court
reporter.

HONORABLE F. SCOTT McCOMN:  Does this
solve the problen? Could we say, "The official court
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reporter or court recorder nust be available to nake a
full record of the proceedi ngs when requested by the
court or any party to the case"?

MR WATSON: My point is that | think
there's another rule out there or, in essence, a rule
that says they shall be taking it down without a
request.

MR LOWN | nove that we adopt that as
witten, attend and nake a full recording.

MR DUGA NS: My | ask a question?

CHAI RVAN BABCOCK:  Yeah, Ral ph.
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MR, DUGA NS: Wiat's neant by "court
sessi ons" because we recently had a situation where the
judge called for a conference in chanbers and refused a
request for a reporter?

PROFESSOR DORSANEQ.  That was one.

MR DUGA NS: |'m asking because | don't
know what's meant by "sessions."

CHAI RVAN BABCOCK: Are you saying in
response to Ralph that that's sonmething that's in the
case law that an in-chanbers conference is a court
sessi on?

PROFESSOR DORSANEQ | think so, yeah.
I"mnot sure | could cite a case for it.

MR DUGANS: | think it should be. |
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just was asking a question

CHAI RVAN BABCOCK: Al ex.

PROFESSOR ALBRI GHT: Wl |, as | understand
it, the only problemwas rai sed by Judge Wrmack about
the "when requested by the court or any party." If we
put the "when" clause at the beginning of the -- of the
phrase so it says, "The official court reporter or court
recorder must when requested by the court or any party
to the case attend court sessions and make a full record
of the proceedi ng"

HONORABLE F. SCOTT MCCOMN:  That's fine.

PROFESSOR ALBRI GHT: | guess what Judge
Wmack was saying is you could interpret it as saying

that they nust attend court sessions whether they have
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to make a record or not.

HONORABLE F. SCOTT McCOMN:  That's fine.

CHAI RVAN BABCOCK: Where do you want to
put the "when"? |'msorry, Alex.

PROFESSOR ALBRI GHT: Right after (a)

PROFESSOR DORSANEO.  Just put the first
clause first. Put the last clause first.

PROFESSOR ALBRI GHT: " (a) when requested
by the court or any party to the case," comm, "attend
court sessions."

MR DUGA NS: So noved.
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HONORABLE F. SCOTT McCOMN:  Yeah, that's
good.

CHAI RVAN BABCOCK:  So now it woul d read
"The official court reporter or court recorder must:

(a) when requested by the court or any party to the case
attend court sessions and nake a full record of the
pr oceedi ngs. "

PROFESSOR ALBRI GHT:  Actual ly what woul d
be even nore el egant would be to say, "when the court or
any party to the case requests,” put it in active
i nstead of passive voi ce.

HONORABLE F. SCOTT McCOMN:  "The officia
court reporter nust attend court sessions and nake a
full record of proceedings."

MR SOULES: How about "attend court

proceedi ngs"? Does that help us with the in canera
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stuff?

HONORABLE F. SCOTT McCOMN: We coul d j ust
say "attend court" and take out the word "sessions."

CHAI RVAN BABCOCK:  That might help with
i n carmera.

MR SOULES: "Attend court and make a ful
record of all proceedi ngs"?

MS. SWEENEY: As a practical matter, what
are you going to do when a judge says, "Lawyers in
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chanbers,"” and you say, "Can | have a court reporter,
pl ease?" and the judge says, "No"?

MR, SOULES: | say, "W ain't going to
chanmbers. We'Il do it right here." Sometines you just

have to do that.

MR, CHAPMAN:  You have to just say, "W're

going to do it in open court, Judge. You know, | need a
record.”

MR, SOULES: "If you want sonebody there
to make a record, that's okay with ne." But | want a

record of everything we do, so --

CHAl RVAN BABCOCK: Ckay. Are we --

MR SOULES: -- because | don't want to
get the judge | ooking across the desk agai n and sayi ng,
"I'"'mcom ng after sonmebody,"” and | don't have a record.

CHAI RVAN BABCOCK: (Okay. Let's get the
| anguage straight. "The official court reporter or
court recorder nust: (a)" -- Al ex?

PROFESSOR ALBRI GHT: "When the court or
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any party to the case requests," coma, "attend" --
what ever you-all decide about "court" or "court
sessions" -- "and nmake a full record of the

pr oceedi ngs. "

CHAl RVAN BABCOCK:  We're striking
"sessions." W're not getting away with -- doi ng away
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with (a) because we've got a (b) "take all exhibits."

PROFESSOR ALBRI GHT:  You coul d just say
"attend court and nake a full record."

HONORABLE F. SCOTT McCOMN:  Ri ght.

CHAI RVAN BABCOCK:  Ckay. "The officia
court reporter or court recorder nust when the court or
any party to the case requests attend court and nmake a
full record of the proceedings."

HONORABLE F. SCOTT McCOMN: Ri ght.

CHAI RVAN BABCOCK:  Everybody in favor of
t hat say "aye."

COW TTEE MEMBERS: Aye.

CHAI RVAN BABCOCK:  Anybody agai nst ?
MR SOULES: Yes. | want "al
proceedi ngs" instead of "the proceedings."

CHAI RVAN BABCOCK:  You want to put "all™
in there? |s anybody opposed to putting "all" in there
for this?

PROFESSOR ALBRI GHT:  Yeah.

HONORABLE F. SCOTT McCOMWN: | think --

think "the" -- because you m ght request that they be
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there for part of it and not be there for sonme of it.

MR SOULES: I'mtrying to cover the
in canera problem

HONORABLE F. SCOTT McCOMN:  Well, 1 think
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the in canera problemis covered by deleting "sessions."

MR SOULES: | give up.

HONORABLE F. SCOTT McCOMN:  Ckay.

CHAl RVAN BABCCCK:  You give up? |
woul dn't give up if | were you.

MR, SOULES: |If sonebody el se wants to get
on board, that's okay. | think we're mi ssing sonething
i mportant.

HONORABLE F. SCOTT McCOMN:  Because the
thrust of this is to make clear that if you want a
particul ar phase of the trial covered, you got to nmake a
request --

CHAI RMAN BABCOCK: | give up, too.

HONORABLE F. SCOTT McCOMN:  Ckay.

CHAI RMAN BABCOCK: Al right. That's
unani mous. Richard.

MR ORSINGER I'ma little bit concerned
that there may be sonme statutes that require a record.

I know that in some instances under the Fanily Code,
which | don't have a copy of with ne, the court is
required to make a record. And | don't know whether we
just want to say that that's when the court should
require it or whether we should say "or as otherw se

required by law. " But this is alittle bit m sleading.
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And there may be others like civil conmtnent
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proceedi ngs and ot her things that are governed by these
rules. | don't know.

CHAl RVAN BABCOCK: Wit a second. W' ve
had this rule forever, Richard. 13.1 we haven't?

PROFESSOR ALBRI GHT: Yeah. It's always
been if you want a court reporter, you need to --

MR, CHAPMAN: Request it.

MR ORSINGER. No. | think the Fanmily
Code provisions says that the parties nust waive on the
record with the approval of the court, so that doesn't
violate the old | anguage.

HONORABLE F. SCOTT McCOMN:  But the court
reporter is never going to know that court's been
convened and that he needs to be in there unless the
judge calls him So | think it's covered if the judge
tells you to do it or if any party tells you to do it,
then you've got to do it. |It's up to the judge and the
parties to know when the |aw requires a record, but the
court reporter doesn't independently walk in and say,
"We need a record here."

PROFESSOR DORSANEQ. | think that makes
sense.

HONORABLE F. SCOTT McCOMN: Al right.
W'll be here along time if you fight ne on this one.

(Laughter.)
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MR DORSANEOC. Rule 18. The next issue
Rule 18, is not necessarily a Rule 18 issue or a Rule 18
issue only. It is notice of the issuance of the
mandate. R ght now it doesn't say anywhere in clear
terns that the appellate court clerk nust mail a copy of
the mandate to counsel. It might nean that in Rule 12.6

where it tal ks about right now, the clerk of an
appel | ate court rnust pronptly send a notice of any
judgment or court order to all parties to the
proceedi ng. "

It certainly doesn't say that in 18's
begi nni ng part, which says, "The clerk of the appellate
court that rendered the judgnent nust issue a nandate
and send it to the clerk of the court to which it is
directed."

And our reconmendation is to say it in
both places. To anend 12.6 to say, "... the clerk of an
appel | ate court rnust pronptly send a notice of any
j udgrment, nandate or other court order" -- and the
"other" is because | think a mandate is a court order --
"to all parties to the proceeding,"” and then -- and then
to make a conpani on change in 18.1. "The clerk ... rmust
i ssue a nandate in accordance with the judgnent and send
it to all parties to the proceeding and to the clerk of
the court to which it is directed when one of the
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foll owi ng periods expire" -- or "expire," whatever it
says in the current rule.

CHAI RVAN BABCOCK:  Any di scussi on about
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t his?

MR, HAM LTON. Wiy do you need two rul es?
Can't you just say "issue and send"?

PROFESSOR DORSANEQ.  Wel |, there's one
general rule, 12.6, that probably is, frankly, the
better place, but then 18.1 does talk about it, about
sending it to the clerk of the court to which it is
directed, and that kind of suggests only to the clerk of
the court, so that's a belt and suspenders thing. And,
frankly, | would probably say, well, change 12.6, but I
don't see any great harmin saying it tw ce.

CHAl RVAN BABCOCK: Do we have a notion?

MR LOWN So noved.

CHAI RVAN BABCOCK:  Anybody second?

MS. JENKINS: |'ll second.

CHAI RVAN BABCOCK:  Any further discussion?
In all in favor say "aye."

COW TTEE MEMBERS: Aye.

CHAI RVAN BABCOCK:  Any opposed?

PROFESSOR DORSANEQ.  The next one is
25.1(d), another one where this committee recomended no
change. And, you know, tinme is short, and | don't want
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to give it a short trip, but I do think it's worth
sayi ng about this is that some people think that the
noti ce of appeal should contain nore information. For
exanple, it should identify the appellees, which is the

gi st of the suggestion. "Rule 25.1(d) might require
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that the notice of appeal list the nanes of all parties
agai nst whom the appellant intends to appeal ."

W di scussed this at great length, and to
guote or paraphrase Richard, becane exhausted by it, you
know, sone years back. But the Conbined Committee
believes that it's not a good idea to conplicate the
noti ce of appeal process by requiring that to be figured
out and added into the notice of appeal and thinks the
rule is fine the way it is.

MR, ORSINGER: | nove we reject the
suggesti on and accept the conmittee's recomendati on.

CHAI RVAN BABCOCK:  Second. Any further
di scussion? Al in favor say "aye."

COW TTEE MEMBERS: Aye.

CHAI RVAN BABCOCK:  Anybody opposed? It's
unani nous.

PROFESSOR DORSANEQ.  All right. The next
one, 25.2(b)(3), I"'mnot going to tal k about because the
Conbi ned Comittee reconmendation indicates that Judge
Wmack says we shoul dn't do anythi ng here because the --
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what is in issue involves a court of crininal appeals
case that | suppose still hasn't been decided. |
haven't checked nysel f, but there is no conmittee
reconmendati on here.

CHAI RVAN BABCOCK:  So what are we going to
do, just pass this for the nmonment?

PROFESSOR DORSANEQ  Leave it. Let it

sit.
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CHAI RVAN BABCOCK:  Ckay.

PROFESSOR DORSANEQ.  This next one is --
26.1(a)(4) is a nore significant matter. Right now
(a)(4), the basic rule indicating when you need to
perfect an appeal, says, "The notice of appeal nust be
filed within 90 days," you know, rather than on the
shorter 30-day track, "after the judgnment is signed if

any party tinmely files," and one of the things included
inthe list is "a request for findings of fact and
conclusions of law if findings and conclusions are
required by the Rules of G vil Procedure of, if not
requi red, could properly be considered by the appellate
court." The language in (a)(4) copies a Suprene Court
case, the -- what is it, Elaine, the |KB?

PROFESSOR CARLSON: | KB.

PROFESSOR DORSANEQ  -- the IKB case. The
conmittee recomends rejection of the limtation in
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(a)(4). The limtation, again, is that if the -- if the
findi ngs and concl usi ons, you know, are not required and
could not properly be considered by the appellate court
because they're not proper, |ike an appeal froma
summary judgnent, then you wouldn't get the 90 days, and
you woul d find out about that, you know, after tine
el apsed.

kay. So the committee, first of all
reconmends to do this, which probably is not the primary

reconmendation, but it is the first one that we
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di scussed. "A request for findings of fact and
concl usions of law even if findings and conclusions are
not proper or required by the Rules of Gvil Procedure.”
This would just be a sinple statenment that you get on
the longer track even if you were in error in requesting
findings of fact and concl usions of |aw because they're
not proper in the case you' re appealing. This is to
sinplify appellate procedure and to renove problens for
peopl e who shoul d know what they're doing but don't.

Once we got into discussing the matter
further, we ended up thinking that really we shoul dn't
have dual tracks; that we should have a notice of appea
filed within 90 days after the judgnent is signed for
what I'Il term you know, all ordinary appeals, not
wi t hout regard to what sonebody files in the tria
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court, you know, after the judgnment. That -- as the
recomendati on says, "The Conbi ned Conmmittee believes
that there is no good reason to retain two appellate

ti netables,” for an ordinary appeal

| think it is fair to say that once upon a
time the trial court and appellate tinetables were al
connected, and that's kind of why we're in the shape
we're in now And that is, of course, a matter of
consi derably nore significance than any of these other
technical things, and I'll open that up for discussion
But the issue is, should we sinplify appellate procedure

by, you know, not worrying about when you get the | onger

track and just say you get the longer track, or is there
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any -- is there any downside to doing that?

CHAl RVAN BABCOCK: Wl |, one downside is
we just amended -- overhaul ed the TRAP rul es, what, two
years ago, three years ago? And to now change the
ti met abl es again --

MR, ORSINGER. Well, you can't get hurt
because we're going with the Ionger tinmetable. The
problemis is that people now can get caught in the gap
bet ween short and long, and that's what pronpted this
conpl ai nt .

PROFESSOR DORSANEQ.  And we have a | ot of
case |law discussing all these little issues that, you
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know, you could wear yourself out worrying about it, and
why bot her ?

CHAI RVAN BABCOCK:  Sar ah.

HONORABLE SARAH B. DUNCAN:  \When we
di scussed this, we tal ked about a unified tract with the
' 97 amendnents, and ny nenory is -- | nmay be wong, but
my menory is -- and | thought it was persuasive at the
time -- at the tine -- there are too many cases that
need to just get -- people need to know one way or the
other if there's a final judgnment. Most of the cases in
the systemare not commercial |aw cases or big persona
injury cases. Mst of the cases in the systemare
famly law in sone way or another. And 90 days is a
long tine to wait to find out if there's going to be an

appeal on the custody issue or the property issue. | am



16

17

18

19

20

21

22

23

24

25

10

11

12

13

14

15

16

17

18

in favor of the two-track system

PROFESSOR DORSANEO. The only notion to
this case is you get on the 90-day track anyway because
sonmebody files one or another of the things that you
could file?

HONORABLE SARAH B. DUNCAN: | doubt it.

PROFESSOR DORSANEQ  Isn't the request for
findings of fact and conclusions of law filed in every
di vorce case?

MR ORSINGER  Yeah. But what Sarah is
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saying, if nobody does anything now, you know at the end
of 30 days you're free and clear. But under this new
rule you won't know for 90 days. But the truth is, al
they care about is that they can renmarry that afternoon
And if they can, then everything is cool

PROFESSOR DORSANEO  And it's not final
until -- you know, | nean, one fellow by the nane of
St ubbs asked nme, you know, years ago or asked sonebody
else if he could remarry, and he was told that he coul d,
and he had a wit of error appeal to contend with
consi derably later.

MR ORSINGER St ubbs versus Stubbs,
wasn't it, Texas Suprenme Court?

HONORABLE SARAH B. DUNCAN: | think
parties should be able to decide within 30 days whet her
they're contenplating further proceedings, and if
they're not and they don't file a notion or nmake a

request for findings and conclusions, it ought to be
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over wth.

MR, ORSINGER: Could I propose an
alternative, which is, could sonmeone request that you
don't get the extended tinetable unless you file
somet hing requesting it? The thing | don't like and the
thing that Buddy Hanby is conpl aining about is that you
have to have sone arcane know edge in sonme instances to
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know whet her a request for findings is going to give you
the extension or not. And so | always file a notion for
a newtrial even if | don't want one because of that.

HONORABLE SARAH B. DUNCAN:  And we coul d
cure that with the committee' s reconmendati on on
subpar agr aph 4.

CHAI RVAN BABCOCK:  Ri ght .

HONORABLE SARAH B. DUNCAN:  That's all 1'm
saying is let's do that so that people don't have to
make the difficult decision of whether findings and
concl usions are appropriate for that particular matter
and not change the tinetabl es.

PROFESSOR DORSANEQ  From t he st andpoi nt
of the conmmittee, the commttee is -- | think naybe it's
ny own preference, and there weren't that many of us
there at the nmeeting, so maybe it's kind of unfair to
say the Conbined Committee. But the committee woul d be
happy with either one of these but would be happier with
sinmplifying the whol e process.

MR ORSINGER: Let ne ask you this, Bill.
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When coul d you issue execution? You still could issue
execution 30 days after the judgment is signed unless a
notion for newtrial is filed, right?

PROFESSOR DORSANEO:  Uh- huh.

MR ORSINGER: So it becomes enforceable.
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So the only thing this does is it |lets soneone know t hat
it's no | onger appeal abl e.

CHAI RVAN BABCOCK:  And it's final

MR ORSINGER: Ckay. | favor having one
track just because it's so rmuch sinpler

CHAI RVAN BABCOCK: | tell you, we worked
awfully hard with a ot of people on this, and we're
about to brush it away with a skeleton conmittee and
late in the day. |I'mhesitant to do that, Frank

MR G LSTRAP: |'m concerned about that,
too. Certainly this makes the appell ate procedure nuch
easier. But aside fromthe glitch on findings of fact
and conclusions of law in that |IKB case, how many people
fall into that trap anyway? WMaybe sone do. | don't
think -- it's nothing Iike the federal courts.

' m concerned about passing a rule that
says that every judgnment in the state of Texas does not
becone final for 90 days. You know, maybe we figured
out what all the consequences are, but it strikes nme as
maybe we're getting the cart before the horse on that
one.

PROFESSOR DORSANEQ  That is a significant

i ssue that we didn't really discuss. W didn't think
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about the 90 days woul d make any difference. W didn't
see this difference. And if and when we ever do the
2679
recodification draft, the other problenms with this dual
schenme will be at least aneliorated if not elimnated
because the notion to nodify will clearly be what you
file when you -- when you, you know, m ght now want to
file a notion under Rule 301 after judgnment. | nean,
the recodification draft clarifies a | ot of these other
problenms, so -- let's vote on the first alternative.
M5. SWEENEY: | think this bears nore
di scussion than people --

HONORABLE F. SCOTT McCOMN:  Have the

energy for.

MS. SWEENEY: Yeah.

CHAl RVAN BABCOCK:  Yeah. I'm-- you're
preaching to the choir on that. | don't think their

first proposal is all that controversial, though, is it?
MR, YELENOSKY: | thought exhaustion was
how we al ways got to a vote.

CHAI RVAN BABCOCK: So the first proposal

to clarify subparagraph 4 of Rule 26.1, | think -- is
there any controversy about that? Al in favor of that
say "aye."

COW TTEE MEMBERS: Aye.
CHAl RVAN BABCOCK:  Any opposed? So, Bill,
we' Il unani nously approve that and | eave for further

study at another tine the alternative, which raises
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| arger issues.

PROFESSOR DORSANEO: Do you want to keep
goi ng? W can get through alnost all of this.

CHAI RVAN BABCOCK:  Where do you want to --

PROFESSOR DORSANEQ  29. 5.

CHAI RVAN BABCOCK: Let's keep goi ng.

PROFESSOR DORSANEO. Right now there is an
i nconsi stency between the sentence quoted twenty -- in
Appellate Rule 29.5 and a provision in the G vi
Practice and Renedies Code. The Civil Practices and
Renmedi es Code says that an interlocutory appeal under
Subsection (a) has the effect of staying the
commencenent of a trial in the trial court, whereas 29.5
says that the trial court may proceed with the trial on
the nerits, okay, while an appeal froman interlocutory
order is pending.

The conmittee reconmends this: "Wile an
appeal froman interlocutory order is pending, the tria
court retains jurisdiction of the case and may nake
further orders, including one dissolving the order
appealed from and if permitted by law, may proceed wth
atrial on the nerits.” That would not be allowed in
the teeth of 51.014(b), but 51.014(b) does not cover al
of the appeals frominterlocutory orders.

Because of the conplexity of the matter,
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we al so reconmend addi ng a conment making it plain

that Gvil Practice and Renmedi es Code Section 51.041(b)
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prohi bits conmencenent of trial on the nerits in the
types of cases, you know, that it covers. But there are
ot hers circunmstances when that's not so. So the
specific reconmendation is to add, "and if pernitted by
law, nay proceed with a trial on the nerits."

HONORABLE F. SCOTT McCOMN: | nove
adopti on.

MR LOW Second.

CHAI RVAN BABCOCK:  Buddy.

MR LOW Second.

CHAI RVAN BABCOCK:  Any di scussi on?

MR ORSINGER: Let ne clarify sonething.
I thought that that suspension of the trial on the
nerits didn't apply to famly |law cases. Are you
famliar with that rule? You're not? GOkay. Then maybe
' mw ong.

CHAI RVAN BABCOCK:  Any further discussion?

MR, ORSINGER: Richard, you can | ook.

CHAl RVAN BABCOCK:  All in favor?

COW TTEE MEMBERS: Aye.

CHAI RMAN BABCOCK:  Anybody opposed?

HONORABLE F. SCOTT McCOMN: M. Chairman.

CHAl RVAN BABCOCK:  Yes.
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HONORABLE F. SCOTT McCOMN:  When he said
we coul d get through all of this, we're on page 11 of 27
pages. |'mnot sure what he neant.

CHAI RVAN BABCOCK: Wl |, we've done page
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23. Are you noving to adjourn?

V5. SWEENEY: Second.

(Laughter.)

HONORABLE F. SCOTT McCOMN: Well, | know
that Bill can't be here tonorrow, and | don't know if
there's any of this that we need to vote out with him
here, but I -- | am concerned about naking changes t hat
nmy mnd cannot eval uate.

CHAI RMAN BABCOCK: | agree. | nust say
was drifting on that last one. Here's the deal

MR, ORSINGER. This is the |argest group
assenbl ed for appellate rule changes in ny experience.

CHAI RVAN BABCOCK: Yeah. We're going to
neet again shortly, | mean, in the next nonth. So,
Bill -- and you're going to be able to be there next
time, right?

PROFESSOR DORSANEQ  Yes. |'ll be here.
You know, if -- if it absolutely was necessary,
probably could be here tonorrow, which would be very
i nconveni ent .

CHAI RVAN BABCOCK:  No, because Paul a's
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been chonping at the bit to do her little voir dire
t hi ng.

HONORABLE SARAH B. DUNCAN:  Her little
thing, just alittle girl thing.

PROFESSOR DORSANEQ  And sone of these
things we haven't finished where it says, you know,

somebody is going to prepare an additional report.
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Wel |, that hasn't happened yet.

CHAI RVAN BABCOCK: Wy don't we just knock
of f today and take you up at the next neeting if --
Justice Hecht, if that's all right with you.

JUSTI CE HECHT: That's fi ne.

CHAI RVAN BABCOCK: | know you' re anxi ous
to hear about how we thought about all these things. So
the notion to adjourn has been made and seconded and |'m
sure passes by acclamation. So we'll see you guys
tonorrow at 8: 30

(Wher eupon the neeting was adjourned, and

t he proceedi ngs were continued the next

day as reflected in the next volune.)
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